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STATEMENT OF QUESTIONS PRESENTED 

I. Is a treason indictment sufficient under the J^irst 
Amendment of the Constitution if the overt acts set 
forth therein are based upon the defendant’s actions 
in speaking into a microphone and thus making re¬ 
cordings of radio programs for the use of an enemy 
radio broadcasting station? 

II. Do the laws pertaining to treason have extra-terri¬ 
torial application so that a treason indictment isj suffi¬ 
cient which charges that defendant, while domiciled 
in enemy territory, outside the jurisdiction of the 
United States, in time of war adhered to certain ene¬ 
mies of the United States, giving them aid and com¬ 
fort? 

HI. Where defendant is charged with the offense of [trea¬ 
son for having recorded radio broadcasts for trans¬ 
mission by a radio station controlled by an enemy 
government, does the admission in evidence of the 
original recordings of such broadcasts violate the 
constitutional rule against compulsory self-inc ' 
nation? 

IV. Where the trial court denies a defense motion tp sub¬ 
poena alien witnesses residing abroad, and ente rs an 
order permitting defendant to take the depositions 
of such witnesses, and pursuant to this order ihese 
depositions are taken and received in evidence, has 
defendant been denied his constitutional right of 
compulsory process? 

i 

V. In a treason prosecution, is the defendant denied his 
constitutional right to a trial by an impartial jury 
if the trial court refuses to exclude employees of the 
United States government from the jury panel? 

VI. Where defendant is permitted by the trial court to 
explain his failure to produce a document which he 
allegedly received and mstate its contents, and de¬ 
fendant bases a request for an instruction to the jury 
on his testimony concerning the substance/ of the 
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document, can it be said that the trial court refused 
to admit evidence of the contents of the document? 

V1L Where the defendant raised the issue of his alleged 
insanity at the time the offense was committed, and 
the trial court repeatedly informed the jury that they 
were the sole judges of the facts, that their recollec¬ 
tions of the facts must prevail, and that the com¬ 
ments of the court upon the evidence were not bind¬ 
ing upon them, was it an abuse of discretion for the 
court to observe that there was no testimony on the 
part of certain witnesses who had been in regular 
association with defendant during the period when 
the offense was committed as to irrational conduct 
by the defendant and it would be reasonable to infer 
that to them the defendant appeared to be rational? 

VIII. Wliere two expert witnesses had already been called 
by defendant to testify on the issue of defendant’s 
sanity, and one had been called by the prosecution, 
and the trial judge had extensively intervened in the 
questioning of these expert witnesses to bring out the 
facts of the case, was it an abuse of discretion for the 
trial judge to intervene similarly in the interrogation 
of a third expert witness called by defendant? 

IX. Where the defendant was permitted to subpoena two 
expert witnesses at the government’s expense to tes¬ 
tify on the issue of his alleged insanity, and the pros¬ 
ecution had called one expert witness to testify on 
this issue, was there an abuse of discretion when the 
trial court declined to permit the defendant to have 
a third expert witness at government expense for 
the reason that the testimony already received was 
sufficient and also funds were not available to defray 
the costs, but later granted the defendant permission 
to call his third expert witness at his own expense, 
as subsequently requested by defendant, and then 
granted the prosecution permission to call a second 
expert witness for the government, no additional wit¬ 
nesses being requested by either party? 

X In a treason prosecution, where there was no evi¬ 
dence to indicate that the defendant, a native born 
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United States citizen, had been expatriated, but de¬ 
fendant testified that he believed that be bad bpen 
expatriated, and the court instructed the jury that 
the government must establish an intent on the part 
of the defendant to betray bis country and permitted 
his counsel to argue to the jury that defendant lacked 
such an intent since be believed that be was expatri¬ 
ated as a United States citizen, was it error for the 
trial judge to decline to instruct the jury specifically 
that they could not convict defendant if they were 
satisfied from all the evidence that be “was under 
the honest belief that be no longer owed allegiance 
to the United States”? 
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October Term, 1950 

No. 10,489 

HERBERT JOHN BURGMAN (Joe Scanlon), Appefycmt 

v. 

UNITED STATES OF AMERICA, Appellee 


Appeal From the United Stales District Court for the 
District of Columbia 


BRIEF FOR THE APPELLEE 

This is an appeal from the judgment of the District 
of the United States for the District of Columbia, entered 
on December 20, 1949 (App. 64), sentencing the appellant 
to be imprisoned for not less than six nor more than twenty- 
years, upon his conviction by verdict of a jury (Tr. 2059, 
2060), on an indictment for treason (App. 1) in violation 
of the Act of March 4,1909, c. 321, § 1,35 Stat. 1088, United 
States Code (1940 Ed.), Title 18, § 1. 

JURISDICTION 

The judgment appealed from (App. 64) was entered 
on December 20, 1949, and the notice of appeal (App. 65) 
was filed on December 20, 1949. The jurisdiction of this 
Court rests on Section 1291 of the Judicial Code (U. Sj. C., 
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Title 28, § 1291). See also Rule 37(a), Federal Rules of 
Criminal Procedure. 

COUNTER-STATEMENT OF THE CASE 

Appellant was indicted for treason in the United States 
District Court for the District of Columbia (App. 1). 
The indictment alleges that from December 11,1941, to May 
8,1945, appellant, a native-born citizen of the United States 
and a person owing allegiance to the United States, unlaw¬ 
fully and treasonably adhered to enemies of the United 
States, to-wit, the Government of the German Reich, with 
which the United States was at war, the German Radio 
Broadcasting Company and the officials and employees 
thereof, giving to these enemies of the United States aid 
and comfort. It was alleged that appellant’s adherence to 
the enemies of the United States and his giving them aid 
and comfort consisted of working as a radio speaker and 
commentator and as manager of a broadcasting station for 
the Overseas Service of the German Radio Broadcasting 
Company, which was controlled by the German govern¬ 
ment, and that this work included the preparation and com¬ 
position of commentaries, speeches, talks, discussions, dia¬ 
logues, and fictitious news reports, and the recording 
thereof, for subsequent broadcast by radio from Germany 
to the United States in such a manner as to simulate radio 
programs and transmissions broadcast by a radio trans¬ 
mitting station situated in the United States. It was fur¬ 
ther alleged that these activities of the appellant were in¬ 
tended to assist the German government in its war effort, 
to persuade citizens and residents of the United States to 
decline to support the United States in the conduct of the 
war, to weaken and destroy confidence in the administra¬ 
tion of the Government of the United States, and to impair 
the morale of the members of the United States engaged in 
the prosecution of the war. 

The indictment alleged 69 overt acts, all of which in¬ 
volved incidents of the appellant’s broadcasting activities, 
and all of which were alleged to have been committed with 
treasonable intent and for the purpose and with the intent 
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to adhere to and give aid and comfort to the enemie^ of 
the United States. 

Prior to trial the Court directed that the Commission 
on Mental Health for the District of Columbia examine the 
appellant, and conduct an investigation to determine his 
mental condition (App. 30). The Commission reported 
to the Court that appellant was mentally fit to stand trial 
(App. 41), and accordingly he was tried before a jury. 

Of the 69 overt acts alleged in the indictment, 56 were 
withdrawn by the Government at the behest of the trial 
court to simplify the proof and 13 were submitted to the 
jury. Appellant was found guilty by the jury (Tr. 2(^43; 
App. 54) which, in special findings found that appellant }iad 
committed each of the overt acts submitted to it as “a trea¬ 
sonable act with intent to betray the United States” (A.pp. 
52). The Court thereupon sentenced appellant to impris¬ 
onment for a term of not less than six and not more than 
twenty years (Tr. 2059, 2060; App. 64). 

A. Appellant's Activities Prior to December 1L 1941 

Appellant was horn at Hokah, Minnesota on April 17, 
1896 (Tr. 349-353, 1360 to 1363). He was educated in the 
public schools of Minnesota for ten years and attended 
high school in LaCrosse, Wisconsin. He came to Washing¬ 
ton, D. C. in the year 1917 where he was employed by the 
War Department as a clerk, working at night, and complet¬ 
ing his high school studies during the day. In March or 
April, 1918, appellant entered military service and was 
assigned to duty as an Army field clerk. He served over¬ 
seas in France and Germany and received an honorable dis¬ 
charge at Coblenz, Germany, in August, 1920. Just before 
his discharge appellant married his present wife, who Ws 
then a German citizen and who acquired American nation¬ 
ality through her marriage (Tr. 1183, 1184, 1216, 12^7). 
After his discharge appellant proceeded to Berlin, (Ger¬ 
many, where he was employed as a clerk by the United 
States Military Observer, later the United States Military 
Attache. Appellant continued in this employment from 
August 7,1920, until the outbreak of war between Germany 
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and the United States in December, 1941 (Tr. 1360-1363), 
rising to the position of chief clerk (Tr. 122, 1366, 1367). 
For a time appellant attended the University of Berlin out¬ 
side of his office hours, and in 1931 he received his Doctor’s 
degree from the Political Science Faculty of the University. 
(Tr. 262-265). As chief clerk in the Military Attache’s 
office prior to Pearl Harbor, appellant handled all of the 
normal administrative functions of the office. He was the 
finance clerk, and had charge of all the files except for cer¬ 
tain classified files. In addition, he also wrote economic re¬ 
ports (Tr. 122,123). 

B. Appellant's War-Time Activities and Treasonous Intent 

Appellant last appeared at the Military Attache’s office 
on December 12, 1941, after the outbreak of hostilities be¬ 
tween the United States and Germany (Tr. 122, 131). He 
was ordered to turn in his passport, and did so (Tr. 124, 
125, 133, 134, 1229, 1371, 1372). On December 13 he sent 
word to the office that he was ill and did not appear at the 
office (Tr. 124,125,1193,1194). On December 14 his Chief, 
Colonel Lovell, spoke to appellant by telephone at his home, 
ordering him to report for internment with the Diplomatic 
staff (Tr. 126, 136, 137). Appellant stated he was unable 
to do so, since he was ill. He complained of a heart attack 
(Tr. 137, 1230, 1231, 1377-1380). 

Within a week after the outbreak of war between the 
United States and Germany, appellant, accompanied by his 
wife, met a friend, a Doctor Schoenicke, in a department 
store in Berlin. Appellant and his wife were both very ex¬ 
cited about the outbreak of war. Doctor Schoenicke asked 
appellant whether he would return to the United States at 
this time. Appellant replied, in substance, that he could 
not return, without explaining the reason, and stated that 
he was greatly worried as to how to defray his living ex¬ 
penses from then on. Appellant did not say anything to 
Doctor Schoenicke on this occasion about having suffered 
a recent heart attack (Tr. 1355-1359). 

About February or March, 1942, on a Sunday morning, 
appellant met a neighbor, Herman Stoesser, on the street 
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before bis borne. Stoesser, a former German civilian bm- 

7 m I 

ployee of tbe American Embassy in Berlin (Tr. 151), who 
knew appellant from tbis employment, inquired of appel¬ 
lant wby he bad not joined bis colleagues at tbe internment 
camp. Appellant replied in substance: “What do I have 
to do with them, or with tbe atfair of being interned 1 ? 
America is going to lose this war bands down” (Tr. 153, 
175). 

Tbe witness, Gerdt A. Wagner, testified that as of Janu¬ 
ary, 1942, be was bead of the news room of tbe United 
States Zone of Radio Berlin (Tr. 180, 268, 269), a German 
government corporation (Tr. 181). Tbe director of R^dio 
Berlin, a Dr. Winkelnkemper, received daily directives knd 
instructions from tbe German Propaganda Minister, [Dr. 
Goebbels. Dr. Winkelnkemper thereupon passed on these 
directives and instructions to his subordinates, including 
Wagner, and the head of the United States Zone, Scbotte, 
advising them of tbe news to be stressed in broadcasts to 
different countries and the propaganda line to be followed 
(Tr. 183). Scbotte and Wagner then relayed these direc¬ 
tives and instructions to tbe individual commentators Who 
wrote tbe broadcasts (Tr. 181, 182). 

In January, 1942, Schotte gave Wagner two typewritten 
manuscripts bearing appellant’s name and address and re¬ 
quested Wagner to read them (Tr. 186). These manuscripts 
discussed current economic questions (Tr. 187). Wagper 
was favorably impressed by them, and accordingly recom¬ 
mended to Scbotte that “they get in touch with Dr. Burg- 
man and get acquainted with him” (Tr. 188). Early in 
February, 1942, appellant, at Wagner’s invitation, came to 
see Wagner at bis office in tbe Radio Building. Wagner 
informed appellant that be had read appellant’s manu¬ 
scripts, that be liked them very much, and that Radio Ber¬ 
lin was looking for co-workers who bad appellant’s gift of 
writing clearly on economic subjects. Wagner told appel¬ 
lant that Radio Berlin was planning to establish a new 
clandestine radio station which would operate as thougp it 
were located in the Middle West of tbe United States. He 
told appellant that “we would like to have him work with 
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us on that station.” Appellant replied that he was willing 
to do so (Tr. 188-190). There was some discussion as to 
whether appellants name would he used in these broad¬ 
casts. Wagner assured appellant that his name would not 
become known in the United States and appellant was 
pleased at this (Tr. 200). 

The next day appellant came again to Wagner’s office and 
Wagner then introduced him to Schotte, the head of the 
United States Zone of the German Radio. At this time, 
“Mr. Schotte asked Burgman if he would be interested to 
work at Radio Berlin, for this particular station, and Mr. 
Burgman expressed his willingness again” (Tr. 191). 

Appellant and Wagner thereafter had frequent meetings 
preparing to get the projected secret station on the air (Tr. 
192). On one occasion they conferred with one Cleinow, 
the head of the German shortwave system, in the latter’s 
office. Weltin, the head of the technical division of Radio 
Berlin, was called in. Cleinow, in urging that the necessary 
technical arrangements for the new station be expedited, 
stated that Dr. Goebbels, the German Propaganda Minis¬ 
ter, had given orders to get the new station started as soon 
as possible (Tr. 192,193). 

In organizing the new station, appellant and Wagner dis¬ 
cussed the name it would use, agreeing on the name of 
“Station Debunk.” They discussed the type of propa¬ 
ganda to use on the new station. They discussed the neces¬ 
sity of concealing the true source of its broadcasts by 
avoiding the regular German propaganda line, and possibly 
even using some anti-Nazi propaganda. It was understood 
that their main endeavor would be to disrupt the allies and 
create dissention within the United States (Tr. 195-199, 
305, 306). 

Appellant and Wagner decided that appellant would be 
the principal speaker of this station and would use the name 
of “Joe Scanlon.” After discussing various tunes which 
could be used to identify the station, appellant and Wagner 
decided to use the Star Spangled Banner. They also de¬ 
cided to announce the broadcasts according to Central 




7 


Standard Time. The broadcasts were to be made daily 
(Tr. 199-201). 

In order that appellant would have the necessary data 
and information for preparing his manuscripts for the 
broadcasts, Wagner made available to appellant material 
in the United States Zone news room, including the German 
monitoring reports of allied broadcasts, foreign magazines, 
newspapers and books obtained from abroad by the German 
Foreign Office, and certain classified material from the 
Propaganda Ministry and the Foreign Office. Wagner also 
introduced appellant to officials of the Foreign Office and 
the Propaganda Ministry and asked them to assist appel¬ 
lant in his work by furnishing appellant with material which 
he could use in preparing his broadcasts (Tr. 201 to 204). 

Appellant’s preliminary employment with the Radio be¬ 
gan about March 5, 1942. He began his broadcasts to tljie 
United States about March 12, 1942 (Tr. 211). Appellant 
was employed under a special contract (App. ) which 
was approved by the German Propaganda Ministry apd 
which provided for a salary of 1500 marks per mont[h. 
Pending approval of the contract, which was signed jn 
June 19, 1942, appellant was paid on a day-to-day basis. 
At the time, appellant’s contractual salary established a 
precedent, in that it constituted a new maximum for ttye 
Radio personnel. Accordingly, there was some delay in 
clearing it through the various governmental offices con¬ 
cerned. When appellant’s contract went into effect, 
Schotte, as head of the United States Zone, was receiving 
only 600 marks a month, and Wagner a salary of 900 marks 
a month (Tr. 206-211). 

When Station Debunk first went on the air appellant ai^d 
Wagner shared the work of preparing its manuscripts, ea^h 
writing about half of the total number of broadcasts. Lat^r 
Wagner stopped writing broadcasts and appellant wrote tie 
greater proportion of the total number (Tr. 212). 

Wagner, and later Wagner’s deputy and successor 
Fritsch, supervised appellant’s preparation of manuscripts 
by reading them over to be certain that they conformed 
with the general policy prescribed for that particular st 
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tion and did not contain information which it was forbidden 
to broadcast (Tr. 212, 213, 271, 1076, 1077,1079). 

In July of 1942, upon returning from a vacation, Wagner 
discovered that in his absence fictitious news flashes and a 
* L columnist style” of gossipy broadcast, patterned after 
Walter Winchell, had been introduced into the Station De¬ 
bunk broadcasts by appellant and one Dr. Volz, who was 
briefly associated with Radio Berlin. Wagner objected to 
this type of broadcast on the grounds that it could not be 
carried out intelligently so that it would be convincing. 
However, Wagner was overruled because appellant thought 
the innovations to be a good idea. Later, appellant and 
Wagner received copies of a magazine article published in 
the United States which convinced them that their broad¬ 
casts were heard in this country, and were quite effective, 
confirming appellant’s contention that the fictitious news 
flashes were a good addition to his broadcasts (Tr. 215-217, 
306-310, 331-333). 

Early in 1943, Fritsch, who had theretofore been Wag¬ 
ner’s deputy in the news editing office of the United States 
Zone of the Radio, took over Wagner’s responsibilities as 
chief of the office, and from then on appellant worked un¬ 
der the supervision of Fritsch (Tr. 271, 1076). Appellant 
continued his work for the Radio until March, 1945 (Tr. 
1078, 1079), when, in the face of approaching Russian 
troops the radio was evacuated from Berlin. Appellant 
was moved to Helmstedt in the west and from this point 
made a few additional broadcasts before the German col¬ 
lapse (Tr. 1462). 

For the most part appellant wrote his manuscripts at 
home (Tr. 205). He personally brought them to the Radio 
where they were reviewed by Wagner, Fritsch, or Schotte. 
He then proceeded to the Radio’s recording studios, where, 
with an announcer, either Charles Sittler or Edward Sit- 
tler, he made a recording of the manuscript. The words 
spoken both by the announcer and by appellant, who was 
the principal speaker on the programs, were written into 
the manuscript prepared by appellant and were appellant’s 
own invention (Tr. 213-215, 334, 335, 367-369). 
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As appellant and the announcer spoke the words of the 
manuscript into a microphone in one room, technicians 
operated recording equipment in an adjoining room from 
which they could see the appellant and the program an¬ 
nouncer through interconnecting windows and hear their 
voices through their amplifiers. At the beginning of a re¬ 
cording, appellant, or the announcer, would signal the tech¬ 
nician to start the equipment. After the recording w$s 
made the technician frequently played it back so that ap¬ 
pellant could check it for defects. Later other technicians, 
at the time of the actual transmission of the recording to 
the United States, played it back in the studio over tech¬ 
nical equipment connected to radio antennas beamed to the 
United States (Tr. 357, 358, 367, 368, 376, 381, 382, 421, 
422). The broadcasts so transmitted were received in the 
United States (Tr. 954 to 958). 

Appellant took pride in and boasted of the success of h|s 
broadcasts. Their purpose, as he stated, was “to weaken 
the war will of America” (Tr. 1081, 1082). He claimed 
that they were the most effective broadcasts sent out b|y 
the German Radio to the United States (Tr. 227, 1083), 
and he boasted to the technicians that by means of one 
broadcast alone he had won a success for Germany as great 
as a naval victory (Tr. 645, 663, 669, 670, 696, 894, 915, 916). 

C. Overt Acts Submitted to the Jury 

A total of 13 overt acts was submitted to the jury. Alt 
the instance of the trial court, to simplify the proof, the re¬ 
mainder of the overt acts were withdrawn by the govern¬ 
ment from the jury’s consideration. Those submitted to 
the jury were the following: Nos. 19, 20, 27, 29, 32, 35, 36, 
46, 47, 54, 55, 56, and 60. The allegations of the indictment 
with respect to these 13 overt acts are similar. In each in ¬ 
stance it is alleged that on or about a certain specified date, 
appellant, at Berlin, Germany, participated in the making 
of the recording of a radio program, known as the “Station 
Debunk Broadcast” or the “F. A. Sendung,” by speaking 
into a microphone in a recording studio of the German 
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Radio Broadcasting Corporation, which recorded program 
was made for subsequent broadcast by said corporation 
(App. 1-20). In each instance the overt act was proved 
by the direct testimony of two or more witnesses who were 
present at the making of the recording in the studio in the 
capacity of announcer, recording technician, or observer, 
and who were able at the time the recording was made to 
see appellant and to hear his voice as he spoke into the 
microphone. These overt acts witnesses also identified in j 
court the original recording which had been made in the 
premises of the German Radio at the time the appellant 
spoke into the microphone in their presence, and identified 
appellant’s voice on this recording. In each instance, the 
recording itself was introduced in evidence as a govern¬ 
ment exhibit (Gov’t. Exhibits 6, 7, 8, 10, 11, 12, 13, 15, 16, ! 

17, 18, 19, and 20 respectively; Tr. 941-945). And appel- 1 
lant, in giving his testimony, admitted that the recordings 
were made by him during the period of time covered by 
the indictment, for the use of the German Radio, to be 
broadcast to the United States as enemy propaganda (Tr. 
1482 to 1486). 

The witnesses who testified as to the overt acts submitted 
to the jury, and their position at the Radio, are as follows: 

Overt Act No. 19. Witnesses: Sittler, announcer (Tr. 

750, 751, 755, 756); Schroeder, technician (Tr. 863, 868). 

Overt Act No. 20. Witnesses: Sittler, announcer (Tr. 

761, 762); Schroeder, technician (Tr. 868, 870). 

Overt Act No. 27. Witnesses: Sittler, announcer (Tr. 

777, 778); Heilhecker, technician (Tr. 462 to 472); Schroe¬ 
der, technician (Tr. 872-874); Fritsch, news editor (Tr. 
1088-1092). 

Overt Act No. 29. Witnesses: Sittler, announcer (Tr. 

777, 778); Heilhecker, technician (Tr. 473-476); Schroeder, 
technician (Tr. 874-876); Fritsch, news editor (Tr. 1092- 
1094). 

Overt Act No. 32. Witnesses: Sittler, announcer (Tr. 
775-777); Heilhecker, technician (Tr. 476-478); Schroeder, 
technician (Tr. 877, 878, 882, 883). 

Overt Act No. 35. Witnesses: Heilhecker, technician 
(Tr 478, 479); Fritsch, news editor (Tr. 1094, 1095). 
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Overt Act No. 36. Witnesses: Schroeder, technician 
(Tr. 883-887); Fritsch, news editor (Tr. 1095, 1096). 

Overt Act No. 46. Witnesses: Heilhecker, technician 
(Tr. 479-481); Schroeder, technician (Tr. 888-890). 

Overt Act No. 47. Witnesses: Sittler, announcer (Tr. 
771-775); Hoffman, technician (Tr. 638, 639); Fritsch, news 
editor (Tr. 1097). 

Overt Act No. 54. Witnesses: Sittler, announcer (Tr. 
764-766); Schroeder, technician (Tr. 891, 892); Fritsch, 
news editor (Tr. 1098,1099). 

Overt Act No. 55. Witnesses: Sittler, announcer (Tr. 
766-768); Schweinhuber, technician (Tr. 562-564); Fritsch, 
news editor (Tr. 1099,1100). 

Overt Act No. 56. Witnesses: Sittler, announcer (Tr. 
768, 769); Schweinhuber, technician (Tr. 565, 566); Fritsch, 
news editor (Tr. 1100,1101). 

Overt Act No. 60. Witnesses: Sittler, announcer (Tr. 
769-771); Heilhecker, technician (Tr. 481, 482); Fritsch, 
news editor (Tr. 1101-1103). 

D. Venue 


After the German collapse appellant was apprehended 
and held in custody in Germany by members of the Uniied 
States Armed Forces. On February 22, 1949, in the cus¬ 
tody of an Army Lieutenant, he was placed on board a 
military plane and flown to the United States. The first 
stop made by this plane in the territory of the United 
States was at Bolling Field, Washington, D. C. At that 
point the Army officer having custody of appellant trans¬ 
ferred him to the custody of a Special Agent of the Fed¬ 
eral Bureau of Investigation (Tr. 99-101). 


E. Appellant's Menial Condition 

Appellant’s wife, son, maid, and two acquaintances testi¬ 
fied that appellant manifested eccentric behavior at various 
periods from 1925 onwards and in 1925 and 1938 he Re¬ 
ceived psychiatric treatment from German doctors (Tr. 
1185-1191,1200-1205,1209-1213,1278,1279,1282,1283,1313, 
1314, 1317-1320, 1324-1329, 1330-1333). However, during 
this time he continued in his employment, receiving in¬ 
creases in salary (Tr. 1248), he completed his University 
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education (Tr. 1259), and he continued to support his fam¬ 
ily (Tr. 1218, 1240,1241, 1344). These incidents of eccen¬ 
tric behavior passed away and appellant then behaved nor¬ 
mally (Tr. 1301-1303, 1306, 1308, 1356-1358). 

A number of psychiatrists and medical doctors were 
called as witnesses. Dr. Centa, called as a defense witness, 
testified that as an Army doctor doing psychiatric work he 
examined appellant for less than an hour in September 
1946 and signed a report stating that at that time appel¬ 
lant suffered from schizophrenic reaction. Dr. Centa was 
unable to recollect details of the examination. He stated 
that since he signed a report for the Army he must have 
made the examination and formed the opinion expressed 
therein (Tr. 1517,1522, 1528, 1535, 1537, 1541). 

Dr. Dyde, also called as a witness for defendant, testified 
that in 1946, as an Army psychiatrist, he had been a mem¬ 
ber of the same medical board as Dr. Centa and had made 
a detailed examination of appellant. Dr. Dyde asserted 
that in his opinion appellant suffered from schizophrenic 
reaction in 1946. This disease, he said, could have come on 
suddenly. He testified that he had no opinion whatsoever 
as to whether appellant was sane or insane in the period 
from the beginning of 1942 to 1945. It was Dr. Dyde’s 
opinion that in 1946 appellant could distinguish right from 
wrong but could not act upon it. Dr. Dyde testified that 
his conclusions were based for the most part on what ap¬ 
pellant said to him (Tr. 1577-1609). 

Dr. Whitby, a Washington, D. C., psychiatrist, who was 
also called as a witness for the defense, examined appel¬ 
lant on the morning when he testified. At the time of the 
examination he had with him none of the tools of the pro¬ 
fession for making a physical examination, and he stated 
that his opinion was based altogether on what the defen¬ 
dant said. Dr. Whitby testified that in his opinion, from 
1942 to 1945, appellant knew the difference between right 
and wrong but could not adhere to the right and refrain 
from the wrong (Tr. 1817-1848). 

Dr. Murray, a retired public health doctor who was not 
a psychiatrist, was called by the government. He testified 



that he gave appellant a physical examination in 1939 and 
asked questions to elicit information disclosing mental ab¬ 
normality. As a result of his examination he found Evi¬ 
dence of some kidney disorder which might have affecjted 
appellant’s moods, but no evidence of mental abnormality 
(Tr. 1803,1805,1853, 1854). j 

Dr. Kurtin, who was also called by the government, had 
been a United States Army physician in Germany in the 
summer of 1945, at which time he had examined appellant. 
Dr. Kurtin did not testify as a psychiatrist. He stated that 
the examination which he made of appellant was the same 
as that given to American military personnel being l^eld 
for court-martial. At the time of his examination Dr. 
Kurtin found appellant to be normal physically and to be 
rational. He did not find evidence of a serious mental dis¬ 
turbance (Tr. 1680-1682, 1689, 1690, 1695). 

Dr. Todd, a psychiatrist on the Commission on Mental 
Health for the District of Columbia, testified as a govern¬ 
ment witness on the basis of a complete psychiatric and 
physical examination which she had given appellant in 
June of 1949. Dr. Todd testified that in her opinion |he 
appellant was sane when she examined him and was also 
sane from the period 1942 through 1945. During the pe¬ 
riod covered by the indictment, appellant, in her opinion, 
knew right from wrong and could adhere to the right and 
refrain from the wrong. It was also Dr. Todd’s opinion 
that appellant had suffered from neurosis and not psy¬ 
chosis (Tr. 1700-1706). 

The final psychiatrist who testified as to appellant’s 
mental condition was Dr. Ruffin, who, like Dr. Todd, wai a 
psychiatrist employed by the Commission on Mental Health 
by the District of Columbia and appeared as a government 
witness. Dr. Ruffin’s testimony was, in substance, the saine 
as that of Dr. Todd (Tr. 1862-1867). 

Finally, appellant’s former superior officer at the Em¬ 
bassy, Col. Lovell, was also called by the prosecution to 
testify with regard to appellant’s mental condition. He 
stated that he had observed no irrational behavior on the 
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part of appellant in the years preceding Pearl Harbor (Tr. 
1791). 

SUMMARY OF ARGUMENT 

I. A. Whether or not the act of speaking can constitute 
an overt act of treason depends upon whether the alleged 
act, considered in its setting, will sustain a finding that the 
accused intended to and actually did give aid and comfort 
to the enemy. An American citizen who in time of war 
enters the employ of the enemy and, pursuant to his em¬ 
ployment, speaks into a microphone in a radio studio and 
makes recordings of his voice for the enemy’s use in propa¬ 
ganda broadcasts, intending thereby to aid the enemy in 
its program of psychological warfare against the United 
States, treasonously adheres to that enemy and gives it aid 
and comfort. 

B. The treason provision of the Constitution imposes 
no territorial limitation on the offense. Acting within its 
power, Congress has expressly applied the sanctions of 
treason to acts whether committed “within the United 
States or elsewhere.” While a citizen in enemy territory 
owes qualified allegiance to a foreign government and must 
obey its laws, his permanent allegiance to the United States 
is not annulled and acts of adherence to the enemy with 
intent to betray, giving it aid and comfort, may be pun¬ 
ished as treason. 

II. A. The rule against compulsory self-incrimination 
does not require the exclusion of voice recordings, other¬ 
wise relevant, where the recordings were not appellant’s 
property, were not taken from him, and he was not re¬ 
quired to testify concerning them. 

B. District Courts of the United States do not have au¬ 
thority to subpoena as witnesses aliens residing abroad. 
Appellant was not deprived of an opportunity to obtain 
the testimony of alien witnesses residing abroad, since he 
was granted permission to take their depositions. 
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C. Government employees in the District of Coltujabia 
are not challengeable as jurors solely by reason of their 
employment. 

III. The Transcript of Record discloses that the trial 
court did not exclude evidence offered by appellant as 
alleged in appellant’s brief. 

IV. A. While not purporting to summarize all the evi¬ 
dence in his charge to the jury, the trial judge did sum¬ 
marize it accurately and impartially, and correctly in¬ 
structed the jury as to the- applicable principles of iiaw, 
leaving entirely in the hands of the jury the decisioh of 
the ultimate issues of fact. 

B. The trial judge properly exercised his sound judicial 
discretion in interrogating expert witnesses to insure that 
the jury had a proper understanding of the case. 

C. Appellant was not denied the testimony of any ex¬ 
pert witness for whom he asked. In any event, the trial 
judge properly exercised his sound judicial discretion in 
limiting the number of expert witnesses on the issue olj in¬ 
sanity to three for the defense and two for the prosecution. 

V. The instruction given by the trial court on the ques¬ 
tion of intent properly stated the law as applied to the 
facts of the case and afforded appellant an opportunity to 
argue his interpretation of the facts before the jury. 

! 

ARGUMENT 

I i 

THE INDICTMENT CHARGED THE OFFENSE OF TREASON 
A. The alleged overt acts were sufficient 

The offense charged to appellant is in substance iden¬ 
tical with the offense charged in the indictment recently 
considered by this tribunal in Gtilars v. United States, 182 
F. (2d) 962 (1950), and by the Circuit Court of Appeals 
for the First Circuit, in Chandler v. United States, 171 F. 
(2d) 921 (1948), cert. den. 336 U. S. 918 (1949), and Best 
v. United States, F. (2d) (1950). 

The same contentions attacking the validity of the in¬ 
dictment as are now being raised by appellant Burgnlan 
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were also raised in the GUlars appeal, i.e., that mere words 
and opinions cannot constitute overt acts of treason. The 
following excerpts from this Court’s decision in the 
GiUars case (182 F. 2d at 971) fully dispose of appellant’s 
arguments with respect to the overt acts: 

There is no question in our mind that words may 
be an integral part of the commission of the crime if 
the elements which constitute treason are present; 
that is, if there is adherence to and the giving of aid 
and comfort to the enemy by an overt act proved by 
two witnesses, with intention to betray, though the 
overt act be committed through speech. A similar 
question has been similarly decided in Chandler v. 
United States, 171 F. (2d) 921 (1st Cir. 1948), cert, 
denied, 336 U. S. 918 (1948). See, also, United States 
v. Best , 76 F. Supp. 857 (D. Mass. 1948); Rex v. 
Joyce, 173 L. T. E. 377, Affirmed sub nom, Joyce v. 
Director of Public Prosecutions, (1946) A. C. 347; 
Charge to Gramd Jury—Treason, 30 Fed. Cas. 1936, 
No. 18,272, at p. 1037 (C. C. S. D. Ohio 1861) [com¬ 
munication of intelligence to the enemy]; Charge to 
Grand Jury—Treason, 30 Fed. Cas. 1034, No. 18,271, 
at p. 1035 (C.C.S. D. N. Y. 1861) [advising, inciting 
or persuading others to give aid and comfort to the 
enemy]; and Cramer v. United States * supra, at page 
29. While the crime is not committed by mere ex¬ 
pressions of opinion or criticism, words spoken as 
part of a program of propaganda warfare, in the 
course of employment by the enemy in its conduct of 
war against the United States, to which the accused 
owes allegiance, may be an integral part of the crime. 
There is evidence in this case of a course of conduct 
on behalf of the enemy in the prosecution of its war 
against the United States. The use of speech to this 
end, as the evidence permitted the jury to believe, 
made acts of words. The First Amendment does not 
protect one from accountability for words as such. It 
depends upon their use. It protects the free ex¬ 
pression of thought and belief as a part of the liberty 
of the individual as a human personality. But words 
which reasonably viewed constitute acts in furtherance 
of a program of an enemy to which the speaker ad- 


•325 U. S. 1 (1945). 
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heres and to which he gives aid with intent to betray 
his own country, are not rid of criminal character 
merely because they are words. 

B. Traitorous acts committed in enemy territory are punishable 

under the treason statute 


the 

tial 

pre- 


Appellant asserts that the crime of treason under 
law of the United States does not have extra-territo) 
scope. He argues that this follows from the general 
sumption against giving extra-territorial application! to 
criminal statutes, and also because, as he says, treasoji is 
not committed by a citizen who resides in enemy country 
and therefore must engage in some trafficking with the 
enemy. Identical contentions were made by appellant in 
the Gillars’ case. In disposing of them this court said 
(182 F. 2d at 979): 

As to the first branch of the argument, the Supreme 
Court has decided that the Constitution does not for¬ 
bid the application of the criminal laws of the United 
States to acts committed by its citizens abroad. I t is 
a question in each case of the intent of the lawmakers. 

44 While the legislation of the Congress, unless the 
contrary intent appears, is construed to apply ouly 
within the territorial jurisdiction of the United Sta tes, 
the question of its application, so far as citizens of [the 
United States in foreign countries are concerned, is 
one of construction, not of legislative powers 9 Black- 
mer v. United States, 284 U. S. 421, 437 (1931). 

See, also, United States v. Bowman, 260 U. S. 94, 
102 (1922); American Banana Co. v. United Fruit (to., 
213 U. S. 347, 357 (1908); Skiriotes v. Florida, 313 
U. S. 69, 73 (1940). 

The treason statute, enacted by the first Congress 
in 1790, supra * condemns the giving to the enemy of 
44 aid and comfort within the United States or else¬ 
where.” This rebuts any presumption against extra¬ 
territorial application of our treason law which mi£ht 
have existed under the general rule. By the statute 
itself the overt act may be committed outside ^he 
United States. Adherence to the enemy and fhe 
treasonable intent, when they exist, attach to the hct 


See: 182 F. 2d at 966, quoting 1 Stat. 112 (1790). 
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and to its perpetrator wherever he is. These factors 
too, therefore, may be outside the United States, and 
so, accordingly, may the whole of the crime. Aside 
from the intention of Congress expressed in the stat¬ 
ute we are of the opinion that the usual presumption 
against extra-territorial application of the criminal 
law does not apply to treason. The purpose of a crim¬ 
inal statute ordinarily is to protect the domestic 
order, not to reach across national boundaries to take 
hold of persons within the jurisdiction of another 
nation. But treason is directed against the existence 
of the nation and by its nature consists of conduct 
which might ordinarily be exerted from without in aid 
of the enemy which is, usually, without. The act of 
adhering to the enemy, giving it aid and comfort, not 
unnaturally attaches to the enemy wherever it is. 
While the Constitution is silent on the question the 
statutory definition which quickly followed the Consti¬ 
tution was the handiwork of many of those who 
framed the greater instrument. The use in the statute 
therefore of the words, * 1 within the United States or 
elsewhere,” is strongly indicative of the territorial 
range of the constitutional provision. While treason 
shall consist only of that which is made so by the Con¬ 
stitution, while its nature is limited ( Cramer v. United 
States, supra*) , the reasons which led the founders to 
circumscribe the conduct which would constitute the 
crime do not restrict its territorial reach. See dis¬ 
cussions in the recent Chandler case, in both the Dis¬ 
trict Court [72 F. Supp. 230 (D. Mass. 1947)] and in 
the Circuit Court of Appeals [supra'] . See, also, the 
reasoning of the Court in United States v. Bowman, 
supra , and United States v. Stephan, 50 F. Supp. 738, 
741 (E. D. Mich. 1943); 133 F. 2d 87, 99 (6th Cir. 
1943), cert, denied 318 U. S. 781 (1943). 

In considering the second part of appellant’s contentions 
concerning the extra-territorial application of the treason 
statute, it should also be noted that appellant predicates 
error on the trial court’s denial, as irrelevant, of appel¬ 
lant’s prayer No. 12 (App. 50), setting forth appellant’s ob¬ 
ligation of local allegiance to Germany while domiciled in 
that country. A similar result was produced in the Gillars 9 


* 325 U. S. 1 (1945). 
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case when the trial court gave an instruction setting forth 
the defendant’s obligation of local allegiance to the 
country of domicile but also instructed that this obligation 
was subordinate to the paramount obligation of “full, 
complete and true allegiance” owed to the country of her 
nationality. 

In discussing and disposing of this aspect of the jioint 
now raised by appellant Burgman, this Court, id its 
Gillars > decision, said (182 F. 2d at 979, 980): 

As a second branch of the present argument appel¬ 
lant states that a citizen of the United States residing 
in enemy country is under the obligation of local alle¬ 
giance and one so situated is not guilty of treason by 
reason of some trafficking with the enemy. Therefore, 
it is said, doubt should be resolved against extra¬ 
territorial application. * * • 

* * * obedience to the law of the country of domicile 
or residence—local allegiance—is permissible but Jthis 
kind of allegiance does not call for adherence to the 
enemy and the giving of aid and comfort to it with 
disloyal intent. See Tine Venus, 8 Cranch 253,12 U. S. 
253 (1814). It would not be reasonable to say that 
treason can be committed only within the territory of 
the United States because the framers of the Constitu¬ 
tion and the members of the First Congress must have 
known that some local allegiance was required of 
American citizens living in enemy territory. It is not 
disputed in this case that a citizen in enemy country 
owes temporary allegiance to the alien government, 
must obey its laws and may not plot or act against it. 
* • • But in a trial for treason involving the question 
of failure to live up to the obligation of allegiance 
attaching to citizenship the question is for the jury 
to determine on the evidence whether what was done 
fell within permissible obedience to a foreign power 
or within the area of treason. 


THERE WAS NO VIOLATION OF APPELLANT'S CONS 

TIONAL RIGHTS 


TITU- 


In view of the actual circumstances and the complete ab¬ 
sence of citation of supporting authorities, appellant ^ al¬ 
legations that his constitutional rights were invaded hardly 
seem to be made seriously. 
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A. The admission in evidence of recordings of appellant's 
voice did not violate the rule against compulsory self¬ 
incrimination 

The recordings received in evidence, some of which were' 
played back for the jury, were made by appellant in the 
course of his employment by the Overseas Service of the 
German Radio Broadcasting Corporation during the period 
covered by the indictment. They were recorded by appel¬ 
lant in the studios of the German Radio Broadcasting Cor¬ 
poration during the war, and were made for subsequent 
transmission as radio propaganda broadcasts to the United 
States. (Tr. 213-215, 334, 335, 357, 358, 367-369, 376, 381). 
These recordings were not the property of appellant, were 
not taken from him and were never in his possession. The 
fact that appellant’s words, uttered for public dissemination 
and preserved by means of modern mechanical devices, 
were later capable of being reproduced as appellant had 
spoken them invaded none of appellant’s constitutional 
rights. Furthermore, appellant voluntarily took the stand 
and admitted making these records (Tr. 1482). 

Similar evidence was received in the Gillars’ trial and 
the same constitutional objection was raised on appeal. In 
ruling that such evidence was properly admitted, this Court 
said (182 F. 2d at 973): 

There was no compulsion upon the accused in the 
introduction of this evidence. It was not »iven in court 
by her at all. It consisted of reproductions of state¬ 
ments previously made by her. She had no part in 
their use at the trial except that they were a record 
of what she had said and done. The situation is analo¬ 
gous to that of an accused who had written a letter ma¬ 
terial to an issue on his trial. He could not object on 
constitutional grounds to its use in evidence merely 
because he was its author. The recordings here in¬ 
volved had been made to be heard over the air by un¬ 
counted numbers of persons. The constitutional pro¬ 
vision relied upon does not prohibit the jury from hear¬ 
ing them if their contents are relevant and material 
to the case. 
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With respect to the analogy between voice recordings and 
written documents composed by appellant, see United 
States v. White, 322 U. S. 694 (1944), in which Justice 
Murphy said (p. 698): 

The constitutional privilege against self-incrimina¬ 
tion • * * is designed to prevent the use of legal process 
to force from the lips of the accused individual the evi¬ 
dence necessary to convict him or to force him to }bro 
duce and authenticate any personal documents or! ef¬ 
fects that might incriminate him. 

In this instance the words on the recordings were neither 
forced from appellant’s lips nor was he forced to produce 
or authenticate the recordings. Moreover, it is well estab¬ 
lished that the papers and effects which the privilege pro¬ 
tects must be the private property of the person claiming 
the privilege or at least in his possession in a. purely per¬ 
sonal capacity. United States v. White, swpra; Boyd v. 
United States, 116 U. S. 616 (1886). See also Chandler v. 
United States, 171 F. 2d 921, 944 (1948), cert. den. 336 U. S. 
918 (1949). 

B. Appellant was not denied the right of compulsory process 
by the trial court's ruling that it had no authority to sum¬ 
mon witnesses from abroad 

The question as to the District Court’s authority under 
the law to subpoena aliens residing abroad, is now raided 
before this Court for the second time by appellant. The 
background is as follows: 

On April 26,1949, appellant filed a motion in the District 
Court for defense witnesses at the expense of the United 
States, naming as his prospective witnesses certain aliens 
residing abroad (App. 22). This motion was denied |on 
April 29, 1949 (App. 26). On May 2, 1949, appellant 
filed in this Court of Appeals, under the caption Herbert 
John Burgman, Petitioner, vs. Henry H. Schweirihayt, 
United States District Judge, Respondent, No. 183, Misc., 
a petition for writ of mandamus asking that the District 
Court order production of witnesses desired by appellant 
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from abroad. By order dated May 26,1949, this Court de¬ 
nied appellant’s petition for writ of mandamus. 

On June 16,1949, appellant moved the District Court for 
the production of defense witnesses or in the alternative, 
order for authorization to take depositions. The prospec¬ 
tive witnesses named in this motion were aliens residing 
abroad (App. 31). On June 30, 1949, appellant filed an 
amended motion for the production of witnesses or taking 
depositions (App. 34), and on the same date the presid¬ 
ing district judge entered an order granting in part and 
denying in part defendant’s motion (App. 40). On July 20, 
1949, appellant filed a motion for reconsideration requesting 
the District Court’s permission to take depositions of cer¬ 
tain aliens residing abroad (App. 44). On July 22, 1949, 
the presiding district judge entered an order granting ap¬ 
pellant’s motion for production of defense witnesses or in 
the alternative order for authorization to take depositions 
(App. 46). On July 26, 1949, a further order was entered 
by the presiding district judge directing the taking of the 
depositions of certain named aliens residing abroad by 
counsel for defendant (App. 47). 

Pursuant to the order entered on July 26, 1949, counsel 
for appellant traveled abroad and took the depositions of 
various witnesses desired by him, including witnesses not 
named in the motions and orders referred to above. Por¬ 
tions of some of these depositions were offered in evidence 
by appellant. 

In addition, defendant’s son, Thomas Burgman, was 
brought to the United States by the Department of Justice 
at government expense to testify as a defense witness (Tr. 
1147,1148). 

The identical question as to the authority of the Court 
to subpoena alien witnesses from abroad was raised in the 
GiUar$’ case. In then disposing of appellant’s contentions 
(182 F. 2d at 978), this Court, after reciting the provisions 
of Rule 17(e)(2) of the Federal Rules of Criminal Proce¬ 
dure and 28 U. S. C., Section 1783, said: 

Assuming that Rule 17(b), Fed. R. Crim. P., grants 
an indigent defendant, as was appellant, the right to 
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have a subpoena issue for a witness to appear ^rom 
outside the United States, § 1783 would appear to pre¬ 
clude such a subpoena of an alien. 

In United States v. Best, 76 F. Supp. 138, 139 (D. 
Mass. 1948) a similar request was denied on the ground, 

‘‘Aliens who are inhabitants of a foreign country 
cannot be compelled to respond to a subpoena. They 
owe no allegiance to the United States. Cf. BlacJcmer 
v. United States , 284 U. S. 421, 52 S. Ct. 252, 76 L. Ed. 
375.” 

The cited Blackmer case upheld a contempt convic¬ 
tion for failure of a citizen while abroad to respond to 
a subpoena issued pursuant to the aforementioned 
U. S. Code provision. The Court clearly considered the 
provision valid because it applied only to citizens, j 

It should further be noted that the question as to whether 
process shall be issued and served and the fees of witnejsses 
paid under it is addressed to the sound judicial discretion 
of the trial court. Casebeer v. Hudspeth, 121 F. (2d) 914 
(10th Cir. 1941), cert. den. 316 U. S. 683 (1942); Gibson v. 
United States , 53 F. (2d) 721 (8th Cir. 1931), cert. den. 285 
U. S. 557 (1932). The Supreme Court has ruled that it will 
not review the exercise of such discretion. Goldsbif v. 
United States, 160 U. S. 70 (1895); Crumpton v. United 
States, 138 U. S. 361 (1891). 

In any event, appellant was not deprived of the testimony 
of the witnesses desired by him, since he was enabled to 
obtain such testimony by deposition. 

C. Appellant was not denied the right to a trial by an impartial 
jury by the Court's refusal to exclude employees of | the 
United Slates Government on the jury panel 

On April 26,1949 the defendant filed a motion for the ex¬ 
clusion of government employees from the jury panel 
(App. 24). This motion was denied as premature in an or¬ 
der entered by the presiding district judge on July 29,1949 
(App. 28). No similar motion was filed at a later date and 
no further order was entered in the record with respect to 
the exclusion of government employees from the jury panel. 
On October 11, 1949, at the time that the petit jurors were 
selected and sworn, no member of the panel was challenged 
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by the defendant on the grounds that he was an employee of 
the United States Government. There is no indication in 
the record, and it is not contended, that appellant was de¬ 
nied an opportunity to prove actual bias. 

Under the circumstances it appears that prior to the em¬ 
paneling of the jury appellant had abandoned any possible 
objection to the inclusion of government employees on the 
jury panel. 

However, assuming arguendo that there was no such 
abandonment, it appears that there is no merit in the posi¬ 
tion taken by appellant. 

It is now well settled that 49 Stat. 682, D. C. Code, § 11- 
1420 (1940), has entirely removed the disabilities which 
formerly, under Crawford v. United States , 212 U. S. 183 
(1909), disqualified Government employees from service on 
District of Columbia juries in criminal cases. The ultimate 
authority on this point is the Tecent decision in Dermis v. 
United States , 339 U. S. 162 (1950), affirming 84 U. S. App. 
D. C. 31,171 F. (2d) 986 (1948). The Dennis case, as does 
the instant case, involved an offense essentially political in 
its nature. Dennis, a prominent Communist Party official, 
was convicted in the District Court for the District of Co¬ 
lumbia of violating R. S. § 102, 2 U. S. C. § 192, by wilfully 
failing to appear before the committee on Un-American ac¬ 
tivities of the United States House of Representatives in 
compliance with a subpoena duly served upon him. At 
the time of the selection of the jury for his trial Dennis 
challenged for cause each member of the panel who was a 
Government employee. These challenges were denied and 
seven of the twelve jurors finally selected were government 
employees. Dennis’ principal contention was that the politi¬ 
cal atmosphere which prevailed in the District of Colum¬ 
bia at the time of the proceedings, because of the recent 
promulgation of Executive Order 9835, the so-called “Loy¬ 
alty Order,” produced an aura of surveillance and intimi¬ 
dation which militated against a fair trial. Dennis asserted 
that because of the Loyalty Order government employees 
would be hesitant to vote for acquittal because such action 
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might he interpreted as “sympathetic association” with 
Communism. 

In upholding Dennis’ conviction the Supreme Court [re¬ 
ferred to its rulings in United States v. Wood, 299 U. S. 
123 (1936), which sustained the constitutionality of 49 Stat. 
682, D. C. Code, § 11-1420 (1940), and Frazier v. United 
States, 335 U. S. 497 (1948), which upheld a conviction 
where the jury was composed entirely of federal govern¬ 
ment employees. In these decisions the Supreme Court had 
held that it was not proper to impute bias as a matterl of 
law to government employees as jurors in criminal cased in 
the District of Columbia. Government employees, like 
other persons, were subject to challenge only for “actiial 
bias.” 

The Court then ruled in the Dermis case (339 U. S. at 1^1, 
172) that, despite the political nature of the offense charged 
to Dennis and the circumstances created by the issuance of 
the Loyalty Order: 

We think the rule in Wood and Fraser .should be 
uniformly applied. A holding of implied bias to dis¬ 
qualify jurors because of their relationship with the 
Government is no longer permissible. The Act makes 
no exception for distinctive circumstances. It states 
that: “All . . . persons . . . whether employed in the 
Service of the Government of the United States or of 
the District of Columbia .. . shall be qualified to serve 
as jurors in the District of Columbia and shall not be 
exempt from such service . . . .” Preservation of the 
opportunity to prove actual bias is a guarantee ofl a 
defendant’s right to an impartial jury. We adhere to 
our holding that the enactment of the statute is within 
the power of Congress, and that therefore employees 
of the Federal Government are not challengeable solely 
by reason of their employment. 

It follows that we are unable to conclude that the 
failure to sustain the challenge for cause denied peti¬ 
tioner an “impartial jury.” “Impartiality is not a 
technical conception. It is a state of mind. For the 
ascertainment of this mental attitude of appropriate 
indifference, the Constitution lays down no particular 
tests and procedure is not chained to any ancient and 
artificial formula. ’ ’ United States v. Wood, supra, 145- 
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146. In this case, no more than the trial conrt can we 
without injustice take judicial notice of a miasma of 
fear to which Government employees are claimed to be 
peculiarly vulnerable—and from which other citizens 
are by implication immune. Vague conjecture does not 
convince that Government employees are so intimi¬ 
dated that they cringe before their Government in fear 
of investigation and loss of employment if they do their 
duty as jurors, which duty this same Government has 
imposed upon them. There is no disclosure in this rec¬ 
ord that these jurors did not bring to bear, as is partic¬ 
ularly the custom when personal liberty hinges on the 
determination, the sense of responsibility and the in¬ 
dividual integrity by which men judge men. 

The language of the Dermis case that “The act makes no 
exception for distinctive circumstances” and “the rule in 
Wood and Frazier must be uniformly applied” clearly 
leaves no room for distinguishing a treason prosecution 
from a trial for a lesser offense, such as was involved in 
the Dennis case. 

See also Lawson v. United States and Trwmbo v. United 
States, 176 F. 2d 49 (App. D. C. 1949), where appellants 
were charged with political offenses similar to that involved 
in the Dennis case. Appellants sought to challenge Govern¬ 
ment employees for cause. This Court sustained the denial 
of these challenges saying: 

These matters were conclusively determined against 
appellants’ contentions by the recent cases of Dermis 
v. United States* and Frazier v. United States** 

m 

THE TRIAL COURT DID NOT IMPROPERLY EXCLUDE MATE¬ 
RIAL AND RELEVANT EVIDENCE OFFERED BY APPELLANT 

Appellant asserts in the summary of argument included 
in his brief that “The trial court refused to admit evidence 
for the defendant as to a certain notice of expatriation 
which he received soon after the Embassy staff had evacu¬ 
ated leaving him in Berlin without his passport. This com¬ 
munication was by way of the Swiss Government, acting 

*84 App. D. C. 31, 171 F. 2d 986 (1948), aff’d 339 U. S. 162 
(1950). 

•*82 App. D. C. 332, 63 F. 2d 817 (1947), aff’d 335 U. S. 497 
(1948). 
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as a neutral protecting power. ” The point is not elucidated 
further in appellant’s brief. 

This allegation does not conform to the facts. See Tran¬ 
script of Record pages 550-560, 679-683, 1146, 1147, 1470- 
1481, 1763, and 1764. Particular attention is directed to 
pp. 1470, 1471, 1763, and 1764, where appellant Burgrrian 
testified that he did not consider himself a citizen of the 
United States at the end of 1941 or the beginning of 1942 
for the reason that his United States passport had been 
withheld and, as he alleged, he subsequently received a let¬ 
ter from the Swiss Legation informing him that the Unitjed 
States Government had expatriated him. Appellant subse¬ 
quently based one of his requests for instruction on this 
testimony. See App. 51 and infra pp. 36 et seq. 

The transcript of the record clearly shows that every pos¬ 
sible effort was made by the Government to assist in locat¬ 
ing and making available for the use of appellant a copy !of 
the letter from the Swiss authorities which he claimed to 
have received, that no copy of this letter could be found, and 
thereupon appellant, after explaining his failure to pro¬ 
duce the letter, was permitted to testify as to its contends. 
There was thus no refusal to admit the evidence referred 
to in appellant’s brief. 

IV 

THE TRIAL COURT ACTED WITHIN THE BOUNDS OF JUDICIAL 

DISCRETION 

A. The court properly exercised its discretion in commenting 

on the evidence 

Appellant contends that the trial judge, in instructing 
the jury, inaccurately stated that “there is no testimony ^n 
the part of his [appellant’s] co-workers, either at the Eiii- 
bassy or at the German radio station, who had occasion io 
come in contact with the defendant regularly, that they saw 
him do or heard him say anything that was irrational, and 
it is reasonable to infer that to them he appeared to be 
rational. In fact, his superior officer at the Embassy and 
a physician stationed at the Embassy testified that the de¬ 
fendant appeared to them mentally normal.” 

A review of the transcript of record indicates that tlie 
judge was meticulously correct in his summary of the tes^- 
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timony. The following witnesses testified that they had 
been appellant’s co-workers at the United States Embassy 
in Berlin prior to Pearl Harbor: 

John R. Lovell (Tr. 121-137, 1789-1794) 

George Frost Kennan (Tr. 138-150) 

Hermann Stoesser (Tr. 150-179) 

Vance Bishop Murray (Tr. 1800-1805, 1852-1861) 

In addition, the following witnesses testified that they had 
been appellant’s co-workers at the German Radio Corpora¬ 
tion in the period from 1942 to 1945: 

Gerdt A. Wagner (Tr. 180-342) 

Paul Noback (Tr. 355-453) 

Marrianne Heilhecker (Tr. 454-542) 

Rudolf Schweinhuber (Tr. 545-614) 

Ilse Kurzawa Hoffmann (Tr. 615-688) 

Gisela Mueller Lansdale (Tr. 689-738) 

Edward D. Sittler (Tr. 738-853) 

Ursula Schroeder (Tr. 861-939) 

Henry E. Fritsch (Tr. 1075-1134) 

None of the above named witnesses testified as to any 
observation by them of irrational behavior upon the part 
of appellant and, as mentioned by the judge in his comments 
on the evidence, the witness Lovell, appellant’s superior 
officer at the Embassy, and the witness Murray, a physician 
stationed at the Embassy, both testified that the defendant 
appeared to them mentally normal (Tr. 1791,1794,1805). 

Appellant, when testifying on his own behalf, stated that 
he had been advised by a superior officer at the Embassy to 
apply for retirement on the grounds of mental disability 
(Tr. 1459). The officer referred to in appellant’s testimony 
was not called as a witness to corroborate appellant’s tes¬ 
timony. Such testimony by appellant is not inconsistent 
with and does not vitiate the judge’s observation that 
4 ‘there is no testimony on the part of his co-workers * * * 
at the Embassy * * * that they saw him do or heard him 
say anything that was irrational * * 

With regard to the judge’s comment that the jurors could 
reasonably infer that appellant appeared to be rational to 
his former associates who testified as to actions on his part 
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but did not testify that they saw him do or heard him say 
anything that was irrational, such a remark was well within 
the latitude that is permitted to a Federal judge in in¬ 
structing the jury. Caminetti v. United States, 242 U. S. 
470, 492 to 495 (1917); Arine v. United States, 10 F. 2d 778 
(9th Cir. 1926). See also Dunlop v. United States, 165 U. S. 
486, 499, 500 (1897); Lawson v. United States, 176 F. 2d 49 
(App. D. C. 1949). j 

It xs axio ma tic that the judge s charge to the jury must 
be construed as a whole. Boyd v. United States, 271 U. S. 
104 (1926); Schaefer v. United States, 251 U. S. 466, 471 
(1920); Kinard v. United States, 101 F. (2d) 246, 69 App. 
D. C. 322 (1938); Sullivan v. District of Columbia, 20 Apjp. 
D. C. 29, 37 (1902); Layman v. District of Columbia, 19 
App. D. C. 217, 232, 236 (1902). When this is done it is 
apparent that the jurors clearly understood that their deci¬ 
sion must be based solely on the evidence adduced before 
them at the trial, that the judge’s comments on the evidence 
were not binding on the jury, and that the jurors’ own 
recollection of the evidence must prevail. See Transcript 
of Record, pp. 1995 and 1996, where, at the beginning of 
his charge, the judge instructed as follows: 

i 

It now becomes your duty to determine whether the 
defendant is guilty or not guilty of the offense with 
which he is charged. 

This decision must be based solely on the evidence 
adduced before you at this trial. You must weigh the 
evidence objectively, impartially, and dispassionately, 
without feeling or emotion, without anger on the one 
hand, and without sympathy on the other. 

As you no doubt are aware, it is the function of th^ 
Court, that is, it is my function and it is my duty to inf 
struct the jury as to the law applicable to this easel 
You, ladies and gentlemen of the jury, are bound and 
obligated to follow the Court’s instructions as to th<f 
law, but you are the sole judges of the facts, and yoii 
must determine the facts yourselves from the evidence 
adduced at this trial. 

The Court is permitted to discuss the evidence and t<^ 
comment on the facts and on the evidence in order tp 
aid and assist the jury in arriving at its conclusions^ 
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but the Courts comments on the facts and on the evi¬ 
dence are not binding on you and you need attach to 
them only such weight as you deem wise and proper, 
and if your recollection of the evidence in any particu¬ 
lar differs from the Court’s recollection, then your 
recollection must prevail, because, as I said before, the 
final decision on the facts is solely within your do¬ 
main. My instructions are binding on you only as to 
the law. 

See also Transcript of Record, p. 2024, where, at the close 
of his charge, the judge reiterated these instructions, as fol¬ 
lows : 

Bear in mind, as I have said to you before, that you 
are the sole judges of the facts, and you must reach 
your own conclusions on the facts, solely from the evi¬ 
dence adduced before you. If your understanding or 
recollection of the evidence differs in any particular 
from my recollection or understanding, then your rec¬ 
ollection and your understanding must prevail. 

In commenting on the evidence relating to the defense of 
insanity, the trial judge did not purport to discuss all the , 
evidence (Tr. 2019). It was not incumbent upon him to do i 
so. AUis v. United States, 155 U. S. 117 (1894). However, 
a complete review of that portion of the judge’s charge to 
the jury dealing with the issue of insanity (Tr. 2015-2022) 
reveals that the trial judge impartially summarized the evi¬ 
dence, giving equal emphasis to the evidence favoring the 
prosecution and that favoring the accused. Moreover, he 
properly instructed the jury as to the applicable principles j 
of law, and left entirely in the hands of the jury the deci¬ 
sion of the ultimate issues of fact. 

Since no rule of law was incorrectly stated and the mat¬ 
ters of fact were ultimately submitted to the determination 
of the jury, the comments by the trial judge on the evidence 
are not subject to review on appeal. Maxey v. United \ 
States, 30 App. D. C. 63 (1907). j 
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B. The court properly exercised its discretion in questioning 

expert witnesses 

Appellants contentions with respect to the interrogation 
by the trial judge of an expert witness called by the de¬ 
fense, Dr. Whitby, calls to mind the observation made in 
United States v. Breen, 96 F. (2d) 782, 784 (2d Cir. 1938), 
wherein it is said: “All too often, it seems, appellants like 
these become overcritical of a trial judge after conviction 
and on appeal seek to try him instead of the merits or de¬ 
merits of their cause.’’ Appellant’s present contentions 
with respect to the manner in which the trial judge con¬ 
ducted the proceedings are somewhat in contrast to the re¬ 
marks of his counsel just prior to the return of the jura’s 
verdict. See Transcript of Record pp. 2041, 2042. 

In order to appreciate the effect produced on the jujry 
by the trial judge’s interrogation of Dr. Whitby, it is neces¬ 
sary to examine the testimony of all expert witnesses. 
Three psychiatrists testified as experts on behalf of the 
defense and two additional psychiatrists testified as expeijts 
on behalf of the government. The judge intervened ex¬ 
tensively during the questioning of each of these five wit¬ 
nesses. In every instance the judge’s questions were rele¬ 
vant to the issues of the trial and were obviously asked for 
the purpose of fulfilling his obligation to see that the facts 
of the case were presented in such a way as to be under¬ 
stood by the jury as well as by himself. See the testimony 
of Dr. Centa, Tr. pp. 1515-1546; Dr. Dyde, Tr. pp. 157&- 
1611; Dr. Todd, Tr. pp. 1697-1747; Dr. Whitby, Tr. pk 
1817-1848; and Dr. Ruffin, Tr. pp. 1861-1867 and 1870-1894. 

The question of the right of a trial judge to intervene in 
the interrogation of a witness was thoroughly examined by 
this court in the recent case of Griffin v. United States, 164 
F. (2d) 903, 83 App. D. C. 351 (1947). This opinion makqs 
it clear that: “There can be no question about the rule as 
to the right and duty of a federal court making proper in¬ 
quiries of witnesses in any kind of a trial in order that the 
jury may have a proper understanding of the case.” The 
decision quotes with approval from the opinion of Chiqf 
Justice Smyth in Budd v. United States, 48 App. D. C. 33k 
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336 (1919), which states that it is a 1 *• • * rule which pre¬ 
vails in federal jurisdictions [that] the judge presiding at 
a trial, ‘has a right and indeed it is his duty, to see that the 
facts of the case are brought intelligently to the attention 
of the jury, and to what extent he will intervene for this 
end is a matter of discretion’ ”. See also Glosser v. United 
States, 315 U. S. 60 (1942); McGuire v. United States, 171 
F. (2d) 136, 84 App. D. C. 64 (1948); Simon v. United 
States , 123 F. (2d) 80, 83 (4th Cir. 1941), cert. den. 314 
U. S. 694 (1941); United States v. Kay, 101 F. (2d) 270, 272 
(2d Cir. 1939). 

The colloquy between the trial judge and counsel for ac¬ 
cused, concerning the possible commitment of appellant in 
the event that he were found not guilty by reason of insan¬ 
ity, only a portion of which was quoted in appellant’s brief 
(see Tr. 1673-1675), did not, as appellant argues, manifest 
bias on the part of the judge against appellant’s witnesses 
or against appellant himself so as to dissipate the effect of 
testimony for appellant and prejudice the jury. This dis¬ 
cussion took place at the bench, at the close of testimony for 
the day, in the absence of the jury, which had previously 
been excused, and prior to the appearance in court of Dr. 
Whitby, the effect of whose testimony appellant contends 
was dissipated by the attitude manifested by the judge in 
making his remarks. See Tr. 1669. Furthermore, when 
the complete record is examined, it is apparent that the ac¬ 
tion which the judge indicated he would take in the event 
of the accused’s possible acquittal by reason of insanity, 
i.e., committing appellant for a period of mental observa¬ 
tion, was the procedure normally followed in all such in¬ 
stances (Tr. 1674). The court was merely discreetly noti¬ 
fying counsel for the accused of this fact to avoid possible 
surprise in the event of such a verdict of acquittal. It is 
clear that, rather than manifesting an attitude hostile to 
the accused, the trial judge was showing exceeding consid¬ 
eration. 

A comprehensive review of the testimony given by each 
expert witness, carefully noting the court’s frequent inter¬ 
vention in the questioning, reveals nothing more than a 
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zealous endeavor by the trial judge to perform fully and 
conscientiously his duty “to see that the facts of the case 
are brought intelligently to the attention of the jury.” 

C. The court properly exercised its discretion in limiting the 
number of expert witnesses 

It is well settled that the trial judge, in the exercise of liis 
sound judicial discretion, may properly set a limitation 
upon the number of witnesses on a single point in issue. 
Suhay v. United States, 95 F. (2d) 890 (10th Cir. 1938), 
cert. den. 304 U. S. 580 (1938); Brady v. United States, 41 
F. (2d) 449 (7th Cir. 1930); Shaw v. United States, 41 jp. 
(2d) 26 (10th Cir. 1930); Hamit v. United States, 298 Fe^l. 
369 (5th Cir. 1924); Range v. United States, 276 Fed. 1}1 
(9th Cir. 1921); Champa v. United States, 261 Fed. 775 (5ih 
Cir. 1919), cert . den. 252 U. S. 583 (1920); Samuels v. 
United States, 232 Fed. 536 (8th Cir. 1916). See alio 
Michels on v. United States, 335 U. S. 469 (1948); United 
States v. Socony-Vacuum Oil Co., 310 U. S. 150 (1940), refi. 
den. 310 TJ. S. 658 (1940); Chapman v. United States, l(f9 
F. (2d) 641 (10th Cir. 1948). The reason for this rule, ^s 
applied to the testimony of experts, was aptly stated in tfye 
now venerable decision of Winam v. N. Y. <£ Erie R. R. Co., 
21 Howard 100 (1859), wherein it is said (p. 101): | 

Experience has shown that opposite opinions of 
persons professing to be experts may be obtained tjo 
any amount, and it often occurs that not only many 
days, but even weeks, are consumed in cross-examina¬ 
tions to test the skill or knowledge of such witnesses 
and the correctness of their opinions, wasting the tiihe 
and wearying the patience of both Court and jury, and 
perplexing instead of elucidating the questions iij- 
volved in the issue. 

The factors which make it desirable for the trial court 
to dispense with cumulative expert testimony are set forth 
with admirable clarity in Frasier v. Jewnison, 42 Mich. 206, 
224, 3 N. W. 882 (1879), where, in approving a limitation 
to five expert witnesses on the issue of insanity, the court 
said: 
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If testamentary cases are ever to be brought to a 
conclusion, there must be some limit to the reception 
of expert evidence and that which was fixed in this 
case was quite liberal enough. To obtain such evi¬ 
dence is expensive, since desirable witnesses are not 
to be found in every community; but an army may be 
had if the Court will consent to their examination; 
and if legal controversies are to be determined by the 
preponderance of voices, wealth in all litigation in 
which expert evidence is important may prevail almost 
of course. But one familiar with such litigation can¬ 
not but know that, for the purposes of justice, the ex¬ 
amination of two conscientious and intelligent experts 
on a side is better than to call more; and certainly, 
when five on each side have been examined, the limit 
of reasonable liberality has in most cases been 
reached. The jury cannot be aided by going farther. 
Little discrepancies that must be found in the testi¬ 
mony, of those even who in the main agree, begin to 
attract attention and occupy the mind, until at last 
jurors, with their minds on unimportant variances, 
come to think that expert evidence, from its very un¬ 
certainty, is worthless. This is not a desirable state 
of things and it can only be avoided by confining the 
use of expert evidence within reasonable bounds. 

A review of the transcript of record reveals that appel¬ 
lant obtained the testimony of all the experts whom he 
asked to have as witnesses. Furthermore, he enjoyed a 
preponderance in the total number of expert witnesses— 
three testifying on his behalf as against two for the gov¬ 
ernment. The day to day developments were as follows: 

On October 27, 1949 (Tr. 1136-1139), after the govern¬ 
ment had rested its case, counsel for the accused requested 
that the court recess for one day stating as a reason, “I 
want to give more study to the matter of the testimony of 
psychiatrists that I would put on, and I want to have the 
advantage of two or three, I want to talk to two or three” 
etc. On November 2, 1949, (Tr. 1292-1299), appellant 
obtained a copy of a military medical report setting forth 
the results of a psychiatric examination made of appellant 
by Army doctors in the year 1946. It was indicated that 
subpoenas would be issued for the doctors who made the 
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report. On November 3,1949 (Tr. 1417-1419), counsel for 
appellant informed the court that he desired any one of 
the three doctors named in the military medical report. 
Accordingly, the court issued an order for the appearance 
of Dr. Centa. On November 4, 1949, Dr. Centa, a qualified 
psychiatrist, appeared in court and gave testimony as |an 
expert witness on behalf of appellant (Tr. 1515-1546). ^)n 
this same day (Tr. 1522-1526) appellant, through his coun¬ 
sel, requested the presence of Dr. Dyde as an expert \fit- 
ness for the defense. Dr. Dyde had also been a member 
of the military board which made a psychiatric exami¬ 
nation of appellant in the year 1946. This request was 
acceded to by the judge, who ordered the issuance of a 
subpoena for Dr. Dyde. On November 7, Dr. Dyde, a qual¬ 
ified psychiatrist, appeared in court and testified as an 
expert witness for appellant (Tr. 1575-1611). The witness 
fees and expenses of both Dr. Dyde and Dr. Centa were 
paid by the government. 

After the completion of Dr. Dyde’s testimony, the 
prosecution informed the court that it expected to call as 
an expert witness for the government on the issue of in¬ 
sanity one member of the Commission on Mental Heajth 
of the District of Columbia who had examined appellant 
in the year 1949. The accused, by his counsel, thereupon 
stated that he desired permission to subpoena an adjli- 
tional expert witness at the expense of the government. 
The judge then stated that in his opinion the defendant 
already had sufficient psychiatric testimony. See: tr. 
1670-1673. 

On November 8, 1949, Dr. Todd, a psychiatrist on the 
Commission of Mental Health for the District of Columbia, 
testified as an expert witness on behalf of the government 
(Tr. 1697-1747). At the conclusion of Dr. Todd’s testi¬ 
mony appellant moved to have Dr. Whitby called at tjhe 
expense of the government as an expert witness on behalf 
of the defendant (Tr. 1754 to 1758). The court declined 
to issue an order as requested, stating: “I feel in view of 
the fact that two government physicians gave expert tes¬ 
timony favorable to the defendant, that the ends of justice 
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have been served from the defendant’s standpoint and that 
there is no impelling reason for granting the present 
motion.” The court further said: “I cannot designate an 
outside physician unless he is willing to testify without 
fee, because, unfortunately, Congress has not appropriated 
any money for the payment of expert witnesses. The 
authorities exist and the rules provide for that, but there 
must be funds and there are no funds available.” Counsel 
for appellant thereupon stated: “Suppose we do this: I. 
think Dr. Whitby is a reliable man, so I am going to ask 
him to appear. I am going to pay him myself.” Counsel 
for the government then stated that if the defense was 
going to produce a third psychiatrist, then the prosecution 
deemed it would be entitled to a second psychiatrist as an 
expert witness. 

The court granted both appellant’s request for permis¬ 
sion to call a third psychiatrist as a witness on his behalf 
at his own expense, and the prosecution’s request for 
permission to call a second psychiatrist (Tr. 1805-1807, 
and 1748). 

On November 9, 1949, Dr. Whitby, a qualified psychia¬ 
trist, appeared in court and testified as the third expert 
witness on behalf of appellant (Tr. 1817-1848). The gov¬ 
ernment thereupon called, as its second expert witness, Dr. 
Ruffin, a psychiatrist on the Commission of Mental Health 
for the District of Columbia (Tr. 1861-1894). 

At no time, in the course of the discussion with respect 
to the calling of expert witnesses, did appellant make any 
objection to the rulings by the trial judge. 

Under the circumstances, there was clearly no abuse of 
discretion in the rulings of the trial court. 

v 

THE TRIAL COURT DID NOT ERR IN INSTRUCTING THE JURY 

ON THE ISSUE OF INTENT 

Appellant alleges that the trial court erroneously denied 
his Prayer No. 16 (App. 51) dealing with the element 
of intent. 
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Appellant testified that while in Germany during the 
war he believed that he had been expatriated as a United 
States citizen (supra pp. 26, 27). He then asked that t|ie 
jury be instructed that: 

If you were satisfied from all the evidence in the 
case that the defendant was under the honest belief 
that he no longer owed allegiance to the United States, 
then he could not be guilty of the act of treason and 
you must acquit him. 

I 

The court denied this request, but permitted defense coun¬ 
sel to argue this contention in summing up the case to tljie 
jury. See Tr. 1898,1899, where the question was discussed 
as follows: 


Mr. Laugklin: * # * Your Honor, my thought was 
it was rather difficult to prepare a prayer based on 
that, but, as I understand your Honor’s ruling la^t 
week, it was to the effect that while it would not ex¬ 
patriate him, if he honestly believed that he had be^n 
expatriated it may go to the matter of intent. 

The Court : I will not charge on that, but you majy 
argue that, because intent is a state of mind and you 
may argue that. 


There is a complete absence of proof in the record tend¬ 
ing to show that appellant was, in fact, expatriated 
Accordingly, his contentions with respect to his state bf 
mind, or intent, are somewhat reminiscent of the “nice 


metaphysical distinction” set forth in Hammer v. BoanJe, 
12 Wallace 347 (1871), where certain claimants sued to 
recover money for military supplies used by military 
forces in a rebellion against the United States. It was 
objected that under the circumstances the transaction was 
illegal and therefore void. In passing on the question the 
Supreme Court said (supra p. 347): 

He who, being bound by his allegiance to a govern¬ 
ment, sells goods to the agent of an armed combination 
to overthrow that government, knowing that the pur¬ 
chaser buys them for that treasonable purpose, ib 
himself guilty of treason or a misprision thereof. Hb 
voluntarily aids the treason. He cannot be permitted 
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to stand on the nice metaphysical distinction that, 
although he knows that the purchaser buys the goods 
for the purpose of aiding the Rebellion, he does not 
sell them for that purpose. The consequences of his 
acts are too serious and enormous to admit of such a 
plea. He must be taken to intend the consequences of 
his own voluntary act. 

See also Carlisle v. United States, 16 Wallace 147 (1873); 
Sprott v. United States, 20 Wallace 459 (1874). 

But in passing on the validity of appellant’s objections 
it is necessary to consider the instruction actually given 
by the court on the issue of intent. It is well settled that 
the trial court is free to use language of its own choice in 
charging the jury, and if the court’s instruction as given 
sufficiently covers the subject-matter, there is no error. 
Wheeler v. United States, 165 F. (2d) 225, 82 App. D. C. 
363 (1947), cert . den. 333 U. S. 829 (1948); Mostyn v r 
United States, 64 F. (2d) 145, 62 App. D. C. 22 (1933). 

The trial court’s instruction on the issue of intent was 
as follows (Tr. 2003, 2004): 

There is one additional element, however, that the 
Government must establish. There must be on the 
part of the defendant an intent to betray his country. 
An intent to betray one’s country is an essential ele¬ 
ment of the crime of treason and must be proven in 
order to warrant a conviction. However, intent ordi¬ 
narily cannot be proven directly, because there is no 
way of fathoming or scrutinizing the operations of the 
human mind. Intent may be and generally must be 
deduced from the circumstances, from things done 
and from things said. 

A person is assumed to intend the possible conse¬ 
quences of his acts. Treasonable intent may be in¬ 
ferred from the defendant’s conduct. It may be in¬ 
ferred from the act itself. 

The law of treason assumes that every man intends 
the natural consequences which one standing in his 
circumstances and possessing his knowledge would 
reasonably expect to result from his acts. 

Proof that a citizen did give aid and comfort to the 
enemy may well be under the circumstances sufficient 
evidence, if the jury deems it such, that he adhered to 
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an enemy and intended and purposed to strike at his 
own country. 

So, too, statements by the defendant may be con¬ 
sidered by you and an inference from these statements 
may be drawn by you as to the existence or non- 
existence of an intent to betray his country. 

• 

This succinct, yet comprehensive, statement of the law 
as related to the facts of this case fully covered the 
subject-matter. Chandler v. United States, 171 F. (2d) 
921 (1948), cert. den. 336 U. S. 918 (1949); Best v. United 
States, F. (2d) (1950); Stephcm v. United States, 

133 F. (2d) 87 (1943), cert. den. 318 U. S. 78 (194^); 
United States v. Fricke, 259 Fed. 673, 676 (1919); United 
States v. Werner, 247 Fed. 708, 709, 710 (1918). See aWo 
Haupt v. United States, 330 U. S. 631, 641, 642 (1947) 
Cramer v. United States, 325 U. S. 1, 31, 32, 33, 55 (1945) 
United States v. Burr, 25 Fed. Cas. 52, 53, 54, No. 14,692h 
(C. C. Va. 1807); United States v. Burr, 25 Fed. Cas. 55, 
90, No. 14,693 (C. C. Va. 1807); The Ambrose Light, ^5 
Fed. 408, 427 (D. C. N. Y. 1885). 

In specifying that the prosecution must establish beyond 
a reasonable doubt that the accused had * ‘an intent J;o 
betray his country” and that he “purposed and intended 
to strike at his own country,” the court allowed the de¬ 
fendant ample latitude for an argument to the jury aloilg 
the lines of his requested instruction (Tr. 1940, 1941j). 
This argument, as is noted above, was based entirely upon 
allegations made by appellant when testifying in his owm 
behalf. The instruction facilitated appellant’s effort to 
convince the jury on the issue of intent by elucidating that 
“statements by the defendant may be considered by you 
and an inference from these statements may be drawn by 
you as to the existence or non-existence of an intent to 
betray his country.” 

Giving due regard to the facts and the issues in the case, 
it appears that the trial court properly instructed the jury 
on the issue of intent and committed no error in denying 
defendant’s Prayer No. 16, quoted above. 
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CONCLUSION 

For the foregoing reasons the judgment should he 
affirmed. 


Respectfully submitted, 

James M. McInerney 
Assistant Attorney General 

William A. Paisley 
Victor C. Woebheide 
Special Assistants to the 
Attorney General 

October 1950 













JOINT APPENDIX 


(Stamp) Filed in Open Conrt Mar. 28, 1949, Harry M. 

Hull, Clerk 


1987 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 
HOLDING A CRIMINAL TERM 


No. 442-’49 

Treason; 18 USC, Section 1 (1940 Edition) A. D. 1949 


United States of America, Plaintiff , 

1 . 

Herbert John Burgman, also known as Joe Scanlon, 

Defendant . 


DISTRICT OF COLUMBIA, 55 : 

The Grand Jurors for the United States of America, duly 
impaneled and sworn in the District Court of the United 
States for the District of Columbia and inquiring in and 
for that District, upon their oaths present: 

1. That HERBERT JOHN BURGMAN, also known as 
JOE SCANLON, the defendant herein, was born in Hokah, 
Minnesota, on the 17th day of April, 1896, and he has been 
at all times mentioned herein, and is now, a citizen of the 
United States of America and a person owing allegiance 
to the United States of America. 

2. That at Berlin, Germany, Koenigswusterhausen, Ger¬ 
many, and other places within the German Reich, and out¬ 
side the jurisdiction of any particular State and district 
of the United States, continuously, and at all times begin- 
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ning on or about the 11th day of December, 1941, and con¬ 
tinuing thereafter up to and including the 8th day of May, 
1945, under the circumstances and conditions and in the 
manner and by the means hereinafter set forth, and then 
and there being a citizen of the United States and 
1988 a person owing allegiance to the United States, in 
violation of said duty of allegiance, the defendant, 
HERBERT JOHN BURGMAN, knowingly, intentionally, 
wilfully, unlawfully, feloniously, traitorously, and treason¬ 
ably did adhere to certain enemies of the United States, 
and more particularly, to wit, the Government of the Ger¬ 
man Reich, with which the United States at all times since 
December 11, 1941, and during the times set forth in this 
indictment, was at war, and the German Radio Broadcast¬ 
ing Company, a company controlled by the German Gov¬ 
ernment, and officials and employees thereof, giving to the 
said enemies of the United States aid and comfort, that is 
to say: 

3. That the aforesaid adherence of said defendant, HER¬ 
BERT JOHN BURGMAN, and the giving of aid and com¬ 
fort by him to the aforesaid enemies of the United States 
during the period aforesaid, consisted of working as a ra¬ 
dio speaker and commentator and as manager of a broad¬ 
casting station for the Overseas Service of the German Ra¬ 
dio Broadcasting Company, a company controlled by the 
German Government, which work included the preparation 
and composition of commentaries, speeches, talks, discus¬ 
sions, dialogues and fictitious news reports, and the record¬ 
ing thereof, for subsequent broadcast by radio from Ger¬ 
many to the United States and elsewhere in such manner 
as to simulate radio programs and transmissions broadcast 
by a radio transmitting station situated in the United 
States. 

4. That the aforesaid activities of said defendant, HER¬ 
BERT JOHN BURGMAN, were intended to assist the Ger¬ 
man Government in its war effort, to persuade citizens and 
residents of the United States to decline to support the 
United States in the conduct of said war, to weaken and 
destroy the confidence of citizens and residents of the 
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United States in the administration of the Government of 
the United States, and to impair the morale of the members 
of the armed forces of the United States engaged in Ihe 
prosecution of the war. 

1989 5. And the Grand Jurors aforesaid, upon their 

oaths aforesaid, do further present that in the prose¬ 
cution, performance and execution of said treason and |of 
said unlawful, traitorous and treasonable adhering and 
giving of aid and comfort to the enemies of the United 
States as aforesaid, the defendant, HERBERT JOHN 
BURGMAN, at the several times hereinafter set forth in 
the specifications hereof, being times when the United 
States was at war with the Government of the German 
Reich, unlawfully, feloniously, wilfully, knowingly, traitor¬ 
ously, and treasonably, and with treasonable intent to ad¬ 
here to and give aid and comfort to said enemies, did per¬ 
form, do, and commit certain overt and manifest acts which 
gave aid and comfort to said enemies, that is to say: 

(1) That on a day between December 11, 1941, and Feb¬ 
ruary 28, 1942, the exact date being to the Grand Jurors 
unknown, said defendant, HERBERT JOHN BURGMAN, 
at Berlin, Germany, did enter the offices of the German Ra¬ 
dio Broadcasting Corporation for the purpose of discussing 
with officials of the same his prospective employment by 
said corporation. 

(2) That on a day between March 11, 1942, and April 5, 
1942, at a time and on an occasion other than those speci¬ 
fied in the other overt acts set forth in this indictment, but 
the exact date being to the Grand Jurors unknown, said 
defendant, HERBERT JOHN BURGMAN", at Berlin, Ger¬ 
many, did participate in the making of a recording of a 
radio program, known as the “ Station Debunk Broadcast” 
or the “F. A. Sendung,” by speaking into a microphoiiie 
in a recording studio of the German Radio Broadcasting 
Corporation, which recorded program was made for subse¬ 
quent broadcast by said corporation. 

(3) That on a day between June 25, 1942, and July 3l, 
1942, at a time and on an occasion other than those specified 
in the other overt acts set forth in this indictment but the 
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exact date being to the Grand Jurors unknown, said defend¬ 
ant, HERB ERT JOHN BURGMAN, at Berlin, Germany, 
did participate in the making of a recording of a 
1990 radio program, known as the “Station Debunk 
Broadcast’’ or the “F. A. Sendung,” by speaking 
into a microphone in a recording studio of the German Ra¬ 
dio Broadcasting Corporation, which recorded program 
was made for a subsequent broadcast by said corporation. 

(4) That on a day between June 1, 1942, and September 
30, 1942, at a time and on an occasion other than those 
specified in the other overt acts set forth in this indictment 
but the exact date being to the Grand Jurors unknown, said 
defendant, HERBERT JOHN BURGMAN, at Berlin, Ger¬ 
many, did participate in the making of a recording of the 
radio program, known as the “Station Debunk Broadcast” 
or the “F. A. Sendung,” by speaking into a microphone at 
a recording studio of the German Radio Broadcasting Cor¬ 
poration, which recorded program was made for subse¬ 
quent broadcast by said corporation. 

(5) That on a day between June 25, 1942, and July 31, 
1942, the exact date being to the Grand Jurors unknown, 
said defendant, HERBERT JOHN BURGMAN, at Berlin, 
Germany, in the offices of the USA Zone of the German 
Radio Broadcasting Corporation, did confer with officials 
of said USA Zone concerning possible changes or improve¬ 
ments in the radio program known as the “Station Debunk 
Broadcast” or the “F. A. Sendung.” 

(6) That on a day between July 1, 1942, and July 5, 
1942, the exact date being to the Grand Jurors unknown, 
said defendant, HERBERT JOHN BURGMAN, at Berlin 
Germany, in the offices of the USA Zone of the German 
Radio Broadcasting Corporation, did confer with officials 
of said USA Zone concerning the text of a radio program 
known as the “Station Debunk Broadcast” or the “F. A. 
Sendung.” 

(7) That on a day between July 21, 1942, and July 27, 
1942, the exact date being to the Grand Jurors unknown, 
said defendant, HERBERT JOHN BURGMAN, at Berlin, 
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Germany, in the offices of the USA Zone of the Ge 
Radio Broadcasting Corporation, did confer with officials 
of said USA Zone concerning the text of a radio program 
known as the 44 Station Debunk Broadcast ’’ or the “F. JL 
Sendung.” 

(8) That on a day between August 20, 1942, and August 
26, 1942, the exact date being to the Grand Jurors 

1991 unknown, said defendant HERBERT JOHN BURGj- 
MAN, in the offices of the USA Zone of the German 
Radio Broadcasting Corporation, at Berlin, Germany, did 
confer with officials of said USA Zone concerning the text 
of a radio program known as the “ Station Debunk Broad¬ 
cast” or the “F. A. Sendung.” 

(9) That on a day between September 10, 1942, and De| 
cember 31, 1942, the exact date being to the Grand Jurors 
unknown, said defendant, HERBERT JOHN BURGMAN, 
in the offices of the USA Zone of the German Radio Broad¬ 
casting Corporation, in Berlin, Germany, did confer with 
officials of said USA Zone concerning the assignment of 
additional personnel to work on the radio program known 
as the “Station Debunk Broadcast” or the “F. A. Sen- 
dung. ’ ’ 

(10) That on a day between January 1,1943, and Febru¬ 
ary 28, 1943, the exact date being to the Grand Jurors un4 
known, said defendant, HERBERT JOHN BURGMAN, at 
Berlin, Germany, did attend a meeting of commentators 
and officials of the German Radio Broadcasting Corpora¬ 
tion in the office of the head of the USA Zone of said cor¬ 
poration. 

(11) That on a day between April 1, 1944, and April 15, 
1944, the exact date being to the Grand Jurors unknown, 
said defendant, HERBERT JOHN BURGMAN, at Berlin, 
Germany, in the capacity of a commentator employed by| 
the German Radio Broadcasting Corporation and the man-| 
ager of “Station Debunk,” did attend a meeting of the 
America Committee of the German Foreign Office. 

(12) That on a day between May 24, 1944, and June 6, 
1944, the exact date being to the Grand Jurors unknown, 
said defendant, HERBERT JOHN BURGMAN, at Berlin, 
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Germany, in the capacity of a commentator employed by 
the German Radio Broadcasting Corporation and the man¬ 
ager of ‘ ‘ Station Debunk, ’ ’ did attend a meeting of the 
America Committee of the German Foreign Office. 
1992 (13) That on a day between June 1,1944, and July 

17, 1944, the exact date being to the Grand Jurors 
unknown, said defendant, HERBERT JOHN BURGMAN, 
at Koenigswusterhausen, Germany, did participate in the 
making of a recording of a radio program, known as the 
“Station Debunk Broadcast” or the “F. A. Sendung,” by 
speaking into a microphone at a recording studio of the 
German Radio Broadcasting Corporation, which recorded 
program was made for subsequent broadcast by said cor¬ 
poration. 

(14) That on a day between June 15, 1944, and Septem¬ 
ber 15, 1944, the exact date being to the Grand Jurors un¬ 
known, said defendant, HERBERT JOHN BURGMAN, 
at Berlin, Germany, in the capacity of a commentator em¬ 
ployed by the German Radio Broadcasting Corporation and 
the manager of “Station Debunk,” did attend a meeting 
of the America Committee of the German Foreign Office. 

(15) That on a day between December 1,1944, and Janu¬ 
ary 31, 1945, the exact date being to the Grand Jurors un¬ 
known, said defendant, HERBERT JOHN BURGMAN, at 
Koenigswusterhausen, Germany, did enter a recording stu¬ 
dio of the German Radio Broadcasting Corporation for the 
purpose of participating in the making of a recording of a 
radio program, known as the “Nation Debunk Broadcast” 
or the “F. A. Sendung,” for subsequent broadcast by said 
corporation. 

(16) That on or about January 7, 1945, the exact date 
being to the Grand Jurors unknown, said defendant, HER¬ 
BERT JOHN BURGMAN, at Berlin, Germany, in the ca¬ 
pacity of a commentator employed by the German Radio 
Broadcasting Corporation and the manager of “Station 
Debunk,” did attend a meeting of the America Committee 
of the German Foreign Office. 

(17) That on or about April 29, 1942, the exact date be¬ 
ing to the Grand Jurors unknown, said defendant, HER- 
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BERT JOHN BURGMAN, at Berlin, Germany, did 
1993 participate in the making of a recording of a radio 
program, known as the “Station Debunk Broadcast^ 
or the “F. A. Sendung,” by speaking into a microphone in 
a recording studio of the German Radio Broadcasting Cor¬ 
poration, which recorded program was made for subse¬ 
quent broadcast by said corporation. 

(18) That on or about April 30, 1942, the exact date be¬ 
ing to the Grand Jurors unknown, said defendant, HER¬ 
BERT JOHN BURGMAN, at Berlin, Germany, did par¬ 
ticipate in the making of a recording of a radio program, 
known as the “Station Debunk Broadcast” or the “F. 
Sendung,” by speaking into a microphone in a recording 
studio of the German Radio Broadcasting Corporation 
which recorded program was made for subsequent broad¬ 
cast by said corporation. 

(19) That on or about May 2, 1942, the exact date bein ; 
to the Grand Jurors unknown, said defendant, HERBER 
JOHN BURGMAN, at Berlin, Germany, did participate 
the making of a recording of a radio program, known as the 
“Station Debunk Broadcast” or the “F. A. Sendung,” bf 
speaking into a microphone in a recording studio of the 
German Radio Broadcasting Corporation, which recorded 
program, the records of which bear the marking K5722, 
was made for subsequent broadcast by said corporation. 

(20) That on or about May 2, 1942, the exact date being 
to the Grand Jurors unknown, but the day being the same 
as that specified in overt act No. 19 of this indictment, said 
defendant, HERBERT JOHN BURGMAN, at Berlin, GerL 
many, did participate in the making of a recording of f|t 
radio program, known as the “Station Debunk Broadcast’^ 
or the “F. A. Sedung,” by speaking into a microphone 
in a recording studio of the German Radio Broadcasting 
Corporation, which recorded program, the records of which 
bear the marking K5723, was made for subsequent broad| 
cast by said corporation. 

(21) That on or about May 4,1942, the exact date being 
to the Grand Jurors unknown, said defendant, HERBERTf 
JOHN BURGMAN, at Berlin, Germany, did partici- 


i 
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1994 pate in the making of a recording of a radio program, 
known as the “Station Debunk Broadcast” or the 

“F. A. Sendung,” by speaking into a microphone in a re¬ 
cording studio of the German Radio Broadcasting Cor¬ 
poration, which recorded program was made for subse¬ 
quent broadcast by said corporation. 

(22) That on or about May 5, 1942, the exact date being 
to the Grand Jurors unknown, said defendant, HERBERT 
JOHN BURGMAN, at Berlin, Germany, did participate in 
• the making of a recording of a radio program, known as 
the “Station Debunk Broadcast” or the “F. A. Sendung,” 
by speaking into a microphone in a recording studio of the 
German Radio Broadcasting Corporation, which recorded 
program was made for subsequent broadcast by said cor¬ 
poration. 

(23) That on or about May 23,1942, the exact date being 
to the Grand Jurors unknown, said defendant, HERBERT 
JOHN BURGMAN, at Berlin, Germany, did participate in 
the making of a recording of a radio program, known as the 
“Station Debunk Broadcast” or the “F. A. Sendung,” by 
speaking into a microphone in a recording studio of the 
German Radio Broadcasting Corporation, which recorded 
program, the records of which bear the marking K5892, 
was made for subsequent broadcast by said corporation. 

(24) That on or about May 23,1942, the exact date being 
to the Grand Jurors unknown, but the day being the same 
as that specified in Overt Act No. 23 of this indictment, said 
defendant, HERBERT JOHN BURGMAN, at Berlin, Ger¬ 
many, did participate in the making of a recording of a 
radio program, known as the “Station Debunk Broadcast” 
or the “F. A. Sendung,” by speaking into a microphone in 
a recording studio of the German Radio Broadcasting Cor¬ 
poration, which recorded program, the records of which 
bear the markings K5893, was made for subsequent broad¬ 
cast by said corporation. 

1995 (25) That on or about June 18,1942, the exact date 
being to the Grand Jurors unknown, said defendant, 

HERBERT JOHN BURGMAN, at Berlin, Germany, did 
participate in the making of a recording of a radio pro- 
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gram, known as the 1 ‘Station Debunk Broadcast” or tLe 
“F. A. Sendung,” by speaking into a microphone in a Re¬ 
cording studio of the German Radio Broadcasting Corpora¬ 
tion, which recorded program was made for subsequent 
broadcast by said corporation. 

(26) That on or about June 20,1942, the exact date being 
to the Grand Jurors unknown, said defendant, HERBERT 
JOHN BURGMAN, at Berlin, Germany, did participate in 
the making of a recording of a radio program, known as the 
“Station Debunk Broadcast” or the “F. A. Sendung,” by 
speaking into a microphone in a recording studio of tjie 
German Radio Broadcasting Corporation, which recorded 
program was made for subsequent broadcast by said cor¬ 
poration. 

(27) That on or about June 22,1942, the exact date being 
to the Grand Jurors unknown, said defendant, HERBERT 
JOHN BURGMAN, at Berlin, Germany, did participate jin 
the making of a recording of a radio program, known as tljie 
“Station Debunk Broadcast” or the “F. A. Sendung,” by 
speaking into a microphone in a recording studio of the 
German Radio Broadcasting Corporation, which recorded 
program was made for subsequent broadcast by said cor¬ 
poration. 

(28) That on or about June 23,1942, the exact date being 
to the Grand Jurors unknown, said defendant, HERBERT 
JOHN BURGMAN, at Berlin, Germany, did participate in 
the making of a recording of a radio program, known as the 
“Station Debunk Broadcast” or the “F. A. Sendung,” by 
speaking into a microphone in a recording studio of th|e 
German Radio Broadcasting Corporation, which recorded 
program was made for subsequent broadcast by said cor¬ 
poration. 

(29) That on or about June 24,1942, the exact date being 
to the Grand Jurors unknown, said defendant, 

1996 HERBERT JOHN BURGMAN, at Berlin, Germa¬ 
ny, did participate in the making of a recording of a 
radio program, known as the “Station Debunk Broadcast 
or the “F. A. Sendung,” by speaking into a microphone in 
a recording studio of the German Radio Broadcasting Cor- 
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poration, which recorded program was made for subsequent 
broadcast by said corporation. 

(30) That on or about June 25,1942, the exact date being 
to the Grand Jurors unknown, said defendant, HERBERT 
JOHN BURGMAN, at Berlin, Germany, did participate in 
the making of a recording of a radio program, known as the 
* 1 Station Debunk Broadcast” or the “F. A. Sendung,” by 
speaki n g into a microphone in a recording studio of the 
German Radio Broadcasting Corporation, which recorded 
program was made for subsequent broadcast by said cor¬ 
poration. 

(31) That on or about June 29,1942, the exact date being 
to the Grand Jurors unknown, said defendant, HERBERT 
JOHN BURGMAN, at Berlin, Germany, did participate in 
the making of a recording of a radio program, known as the 
“Station Debunk Broadcast” or the “F. A. Sendung,” by 
speaking into a microphone in a recording studio of the 
German Radio Broadcasting Corporation, which recorded 
program was made for subsequent broadcast by said cor¬ 
poration. 

(32) That on or about June 30,1942, the exact date being , 
to the Grand Jurors unknown, said defendant, HERBERT 
JOHN BURGMAN, at Berlin, Germany, did participate in 
the making of a recording of a radio program, known as the 
“Station Debunk Broadcast” or the “F. A. Sendung,” by 
speaking into a microphone in a recording studio of the 
German Radio Broadcasting Corporation, which recorded 
program was made for subsequent broadcast by said cor- | 
poration. 

(33) That on or about July 7,1942, the exact date being , 
to the Grand Jurors unknown, said defendant, HERBERT 

JOHN BURGMAN, at Berlin, Germany, did partici- j 
1997 pate in the making of a recording of a radio program, j 
known as the “Station Debunk Broadcast” or the 
“F. A. Sendung,” by speaking into a microphone in a re¬ 
cording studio of the German Radio Broadcasting Cor¬ 
poration, which recorded program was made for subse- | 
quent broadcast by said corporation. , 

(34) That on or about July 8, 1942, the exact date being ; 
to the Grand Jurors unknown, said defendant, HERBERT 
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JOHN BURG-MAN, at Berlin, Germany, did participate in 
the making of a recording of a radio program, known as the 
“Station Debunk Broadcast” or the “F. A. Sendung,’ ’ by 
speaking into a microphone in a recording studio of the 
German Radio Broadcasting Corporation, which recorded 
program was made for subsequent broadcast by said cor¬ 
poration. 

(35) That on or about July 9, 1942, the exact date being 
to the Grand Jurors unknown, said defendant, HERBERT 
JOHN BURGMAN, at Berlin, Germany, did participate ^ 
the making of a recording of a radio program, knowxi as 
the “Station Debunk Broadcast” or the “F. A. Sendung,” 
by speaking into a microphone in a recording studio of the 
German Radio Broadcasting Corporation, which recorded 
program was made for subsequent broadcast by said 
corporation. 

(36) That on or about July 14,1942, the exact date being 
to the Grand Jurors unknown, said defendant, HERBERT 
JOHN BURGMAN, at Berlin, Germany, did participate in 
the making of a recording of a radio program, known as 
the “Station Debunk Broadcast” or the “F. A. Sendung,” 
by speaking into a microphone in a recording studio of the 
German Radio Broadcasting Corporation, which recorded 
program was made for subsequent broadcast by said cor¬ 
poration. 

(37) That on or about July 15,1942, the exact date being 
to the Grand Jurors unknown, said defendant, HERBEjRT 
JOHN BURGMAN, at Berlin, Germany, did participate in 
the making of a recording of a radio program, knownl as 

the “Station Debunk Broadcast” or the “F. !a. 
1998 Sendung,” by speaking into a microphone in a [re¬ 
cording studio of the German Radio Broadcasting 
Corporation, which recorded program was made for sub¬ 
sequent broadcast by said corporation. 

(38) That on or about July 20,1942, the exact date being 
to the Grand Jurors unknown, said defendant, HERBERT 
JOHN BURGMAN, at Berlin, Germany, did participate in 
the making of a recording of a radio program, known as the 
“Station Debunk Broadcast” or the “F. A. Sendung,” by 
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speaking into a microphone in a recording studio of the 
German Radio Broadcasting Corporation, which recorded 
program was made for subsequent broadcast by said cor¬ 
poration. 

(39) That on or about July 21,1942, the exact date being 
to the Grand Jurors unknown, said defendant, HERBERT 
JOHN BURGMAN, at Berlin, Germany, did participate in 
the making of a recording of a radio program, known as 
the “Station Debunk Broadcast” or the “F. A. Sendung,” 
by speaking into a microphone in a recording studio of the 
Gorman Radio Broadcasting Corporation, which recorded 
program was made for subsequent broadcast by said cor¬ 
poration. 

(40) That on or about July 22,1942, the exact date being 
to the Grand Jurors unknown, said defendant, HERBERT 
JOHN BURGMAN, at Berlin, Germany, did participate in 
the making of a recording of a radio program, known as the 
“Station Debunk Broadcast” or the “F. A. Sendung,” by 
speaking into a microphone in a recording studio of the 
German Radio Broadcasting Corporation, which recorded 
program was made for subsequent broadcast by said cor¬ 
poration. 

(41) That on or about July 23,1942, the exact date being 
to the Grand Jurors unknown, said defendant, HERBERT 
JOHN BURGMAN, at Berlin, Germany, did participate in 
the making of a recording of a radio program, known as 
the “Station Debunk Broadcast” or the “F. A. Sendung,” 
by speaking into a microphone in a recording studio of the 
German Radio Broadcasting Corporation, which recorded 
program was made for subsequent broadcast by said cor¬ 
poration. 

1999 (42) That on or about July 24,1942, the exact date 

being to the Grand Jurors unknown, said defendant, 
HERBERT JOHN BURGMAN, at Berlin, Germany, did 
participate in the making of a recording of a radio pro¬ 
gram, known as the “ ; Station Debunk Broadcast” or the 
“F. A Sendung,” by speaking into a microphone in a re¬ 
cording studio of the German Radio Broadcasting Corpora¬ 
tion, which recorded program was made for subsequent 
broadcast by said corporation. 



13 


(43) That on or abont July 25,1942, the exact date being 
to the Grand Jurors unknown, said defendant, HEBBEBT 
JOHN BUBGMAN, at Berlin, Germany, did participate in 
the making of a recording of a radio program, known as 
the “Station Debunk Broadcast” or the “F. A. Sendung,” 
by speaking into a microphone in a recording studio of the 
German Badio Broadcasting Corporation, which recorded 
program was made for subsequent broadcast by said cor¬ 
poration. 

(44) That on or about July 27,1942, the exact date being 
to the Grand Jurors unknown, said defendant, HEBBEBT 
JOHN BUBGMAN, at Berlin, Germany, did participate in 
the making of a recording of a radio program, known as the 
“Station Debunk Broadcast” or the “F. A. Sendnng,” [by 
speaking into a microphone in a recording studio of the 
German Badio Broadcasting Corporation, which recorded 
program was made for subsequent broadcast by said cor¬ 
poration. 

(45) That on or about July 28,1942, the exact date being 
to the Grand Jurors unknown, said defendant, HEBBEBT 
JOHN BUBGMAN, at Berlin, Germany, did participate in 
the making of a recording of a radio program, known as the 
“Station Debunk Broadcast” or the “F. A. Sendnng,” by 
speaking into a microphone in a recording studio of the 
German Badio Broadcasting Corporation, which recorded 
program was made for subsequent broadcast by said 

corporation. 

2000 (46) That on or about July 29,1942, the exact date 

being to the Grand Jurors unknown, said defendant, 
HEBBEBT JOHN BUBGMAN, at Berlin, Germany, id 
participate in the making of a recording of a radio pro¬ 
gram, known as the “Station Debunk Broadcast” or the 
“F. A. Sendung,” by speaking into a microphone in a re¬ 
cording studio of the German Badio Broadcasting Cor¬ 
poration, which recorded program was made for subse¬ 
quent broadcast by said corporation. 

(47) That on or about August 5,1942, the exact date hie¬ 
ing to the Grand Jurors unknown, said defendant, HEp- 
BEBT JOHN BUBGMAN, at Berlin, Germany, did pajr- 
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ticipate in the making of a recording of a radio program, 
known as the ‘‘ Station Debunk Broadcast” or the “F. A. 
Sendung,” by speaking into a microphone in a recording 
stndio of the German Radio Broadcasting Corporation, 
which recorded program was made for subsequent broad¬ 
cast by said corporation. 

(48) That on or about August 6, 1942, the exact date 
being to the Grand Jurors unknown, said defendant, HER¬ 
BERT JOHN BURGMAN, at Berlin, Germany, did par¬ 
ticipate in the making of a recording of a radio program, 
known as the “Station Debunk Broadcast” or the “F. A. 
Sendung,” by speaking into a microphone in a recording 
studio of the German Radio Broadcasting Corporation, 
which recorded program was made for subsequent broad¬ 
cast by said corporation. 

(49) That on or about August 8,1942, the exact date be¬ 
ing to the Grand Jurors unknown, said defendant, HER¬ 
BERT JOHN BURGMAN, at Berlin, Germany, did par¬ 
ticipate in the making of a recording of a radio program, 
known as the “Station Debunk Broadcast” or the “F. A. 
Sendung,” by speaking into a microphone in a recording 
studio of the German Radio Broadcasting Corporation, 
which recorded program was made for subsequent broad¬ 
cast by said corporation 

2001 (50) That on or about August 10, 1942, the exact 

date being to the Grand Jurors unknown, said de¬ 
fendant, HERBERT JOHN BURGMAN, at Berlin, Ger¬ 
many, did participate in the making of a recording of a 
radio program, known as the “Station Debunk Broadcast” 
or the “F. A. Sendung,” by speaking into a microphone 
in a recording studio of the German Radio Broadcasting 
Corporation, which recorded program was made for subse¬ 
quent broadcast by said corporation. 

(51) That on or about August 11, 1942, the exact date 
being to the Grand Jurors unknown, said defendant, HER¬ 
BERT JOHN BURGMAN, at Berlin, Germany, did partici¬ 
pate in the making of a recording of a radio program, 
known as the “Station Debunk Broadcast” or the “F. A. 
Sendung,” by speaking into a microphone in a recording 
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studio of the German Radio Broadcasting Corporation, 
which recorded program was made for subsequent broad¬ 
cast by said corporation. 

(52) That on or about August 13, 1942, the exact date 
being to the Grand Jurors unknown, said defendant, HER¬ 
BERT JOHN BURGMAN, at Berlin, Germany, did par¬ 
ticipate in the making of a recording of a radio program, 
known as the “Station Debunk Broadcast’’ or the “hi A. 
Sendung,” by speaking into a microphone in a recording 
studio of the German Radio Broadcasting Corporation, 
which recorded program was made for subsequent broad¬ 
cast by said corporation. 

(53) That on or about August 15, 1942, the exact date 
being to the Grand Jurors unknown, said defendant, HER- 
BERT JOHN BURGMAN, at Berlin, Germany, did par¬ 
ticipate in the making of a recording of a radio program, 
known as the “Station Debunk Broadcast” or the “Fj A. 
Sendung,” by speaking into a microphone in a recording 
studio of the German Radio Broadcasting Corporation, 
which recorded program, the records of which bear the 
marking 5434K, was made for subsequent broadcast by 

said corporation. 

2002 (54) That on or about August 15, 1942, the exact 

date being to the Grand Jurors unknown, but the day 
being the same as that specified in Overt Act No. 53 of ihis 
indictment, said defendant, HERBERT JOHN BURG¬ 
MAN, at Berlin, Germany, did participate in the making 
of a recording of a radio program, known as the “Station 
Debunk Broadcast” or the “F. A. Sendung,” by speaking 
into a microphone in a recording studio of the German Ra¬ 
dio Broadcasting Corporation, which recorded program, 
the records of which bear the marking 5435K, was made 
for subsequent broadcast by said corporation. 

(55) That on or about August 22, 1942, the exact date 
being to the Grand Jurors unknown, said defendant, HER¬ 
BERT JOHN BURGMAN, at Berlin, Germany, did parti¬ 
cipate in the making of a recording of a radio program, 
known as the “Station Debunk Broadcast” or the “F.|A. 
Sendung,” by speaking into a microphone in a recording 
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studio of the German Radio Broadcasting Corporation, 
which recorded program, the records of which bear the 
marking K5491, was made for subsequent broadcast by 
said corporation. 

(56) That on or about August 22, 1942, the exact date 
being to the Grand Jurors unknown, but the day being the 
same as that specified in Overt Act No. 55 of this indict¬ 
ment, said defendant, HERBERT JOHN BURGMAN, at 
Berlin, Germany, did participate in the making of a record¬ 
ing of a radio program, known as the “Station Debunk 
Broadcast’’ or the “F. A. Sendung,” by speaking into a 
microphone in a recording studio of the German Radio 
Broadcasting Corporation, which recorded program, the 
records of which bear the marking K5492, was made for 
subsequent broadcast by said corporation. 

(57) That on or about August 26, 1942, the exact date 
being to the Grand Jurors unknown, said defendant, HER¬ 
BERT JOHN BURGMAN, at Berlin, Germany, did parti¬ 
cipate in the making of a recording of a radio program, 
known as the “Station Debunk Broadcast” or the “F. A. 
Sendung,” by speaking into a microphone in a recording 
studio of the German Radio Broadcasting Corporation, 
which recorded program was made for subsequent broad¬ 
cast by said corporation. 

2003 (58) That on or about August 27, 1942, the exact 

date to the Grand Jurors unknown, said defendant, 
HERBERT JOHN BURGMAN, at Berlin, Germany, did 
participate in the making of a recording of a radio pro¬ 
gram, known as the “Station Debunk Broadcast” or the 
“F. A. Sendung,” by speaking into a microphone in a 
recording studio of the German Radio Broadcasting Cor¬ 
poration, which recorded program was made for subsequent 
broadcast by said corporation. 

(59) That on or about August 29, 1942, the exact date 
being to the Grand Jurors unknown, said defendant, HER¬ 
BERT JOHN BURGMAN, at Berlin, Germany, did parti¬ 
cipate in the making of a recording of a radio program, 
known as the “Station Debunk Broadcast” or the “F. A. 
Sendung,” by speaking into a microphone in a recording 
studio of the German Radio Broadcasting Corporation, 
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which recorded program, the records of which bear, the 
marking K5507 or the marking 5507K, was made for suose- 
quent broadcast by said corporation. 

(60) That on or about August 29,1942, the exact date be¬ 
ing to the Grand Jurors unknown, but the day being]the 
same as that specified in Overt Act No. 59 of this indict¬ 
ment, said defendant, HERBERT JOHN BURGMAN, at 
Berlin, Germany, did participate in the making of a re¬ 
cording of a radio program, known as the “Station Debunk 
Broadcast” or the “F. A. Sendung,” by speaking into a 
microphone in a recording studio of the German Radio 
Broadcasting Corporation, which recorded program, the 
records of which bear the marking K5508, was made for 
subsequent broadcast by said corporation. 

(61) That on or about August 31,1942, the exact date de- 
ing to the Grand Jurors unknown, said defendant, HER¬ 
BERT JOHN BURGMAN, at Berlin, Germany, did partici¬ 
pate in the making of a recording of a radio program, 
known as the “Station Debunk Broadcast” or the “F.! A. 
Sendung,” by speaking into a microphone in a recording 
studio of the German Radio Broadcasting 'Corporation, 
which recorded program was made for subsequent broad¬ 
cast by said corporation. 

2004 (62) That on or about September 1,1942, the exact 

date being to the Grand Jurors unknown, said de¬ 
fendant, HERBERT JOHN BURGMAN, at Berlin, Ger¬ 
many, did participate in the- making of a recording of a 
radio program, known as the “Station Debunk Broadcast” 
or the “F. A. Sendung,” by speaking into a microphone 
in a recording studio of the German Radio Broadcasting 
Corporation, which recorded program, the records of which 
bear the marking K5580, was made for subsequent broad¬ 
cast by said corporation. 

(63) That on or about September 1,1942, the exact date 
being to the Grand Jurors unknown, but the day being the 
same as that specified in Overt Act No. 62 of this indict¬ 
ment, said defendant, HERBERT JOHN BURGMAN, at 
Berlin, Germany, did participate in the making of a Re¬ 
cording of a radio program, known as the “Station Debunk 
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Broadcast” or the “F. A. Sendung,” by speaking into a 
microphone in a recording stndio of the German Radio 
Broadcasting Corporation, which recorded program, the 
records of which bear the marking K5581, was made for 
subsequent broadcast by said corporation. 

(64) That on or about September 3, 1942, the exact date 
being to the Grand Jurors unknown, said defendant, HER¬ 
BERT JOHN BURGMAN, at Berlin, Germany, did parti¬ 
cipate in the making of a recording of a radio program, 
known as the “Station Debunk Broadcast” or the “F. A. 
Sendung,” by speaking into a microphone in a recording 
studio of the German Radio Broadcasting Corporation, 
which recorded program, the records of which bear the 
marking K5582, was made for subsequent broadcast by said 
corporation. 

(65) That on or about September 3,1942, the exact date 
being to the Grand Jurors unknown, but the day being the 
same as that specified in Overt Act No. 64 of this indict¬ 
ment, said defendant, HERBERT JOHN BURGMAN, at 

Berlin, Germany, did participate in the making of a 
2005 recording of a radio program, known as the “Sta¬ 
tion Debunk Broadcast” or the “F. A. Sendung,” 
by speaking into a microphone in a recording studio of the 
German Radio Broadcasting Corporation, which recorded 
program, the records of which bear the marking K5583, 
was made for subsequent broadcast by said corporation. 

(66) That on or about September 5,1942, the exact date 
being to the Grand Jurors unknown, said defendant, HER¬ 
BERT JOHN BURGMAN, at Berlin, Germany, did parti¬ 
cipate in the making of a recording of a radio program, 
known as the “Station Debunk Broadcast” or the “F. A. 
Sendung,” by speaking into a microphone in a recording 
studio of the German Radio Broadcasting Corporation, 
which recorded program, the records of which bear the 
marking K5584, was made for subsequent broadcast by said 
corporation. 

(67) That on or about September 5,1942, the exact date 
being to the Grand Jurors unknown, but the day being the 
same as that specified in Overt Act No. 66 of this indict- 
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ment, said defendant, HERBERT JOHN BURGMAN, at 
Berlin, Germany, did participate in the making of a re¬ 
cording of a radio program, known as the “Station Dehunk 
Broadcast” or the “F. A. Sendung,” by speaking into a 
microphone in a recording studio of the German Radio 
Broadcasting Corporation, which recorded program, the 
records of which bear the marking K5585, was made for 
subsequent broadcast by said corporation. 

(68) That on or about September 8,1942, the exact date 
being to the Grand Jurors unknown, said defendant, HER¬ 
BERT JOHN BURGMAN, at Berlin, Germany, did parti¬ 
cipate in the making of a recording of a radio program, 
known as the “Station Debunk Broadcast” or the “Fi A. 
Sendung,” by speaking into a microphone in a recording 
studio of the German Radio Broadcasting Corporation, 
which recorded program was made for subsequent broad¬ 
cast by said corporation. 

2006 (69) That on or about September 19, 1942, the ex¬ 

act date being to the Grand Jurors unknown, said 
defendant, HERBERT JOHN BURGMAN, at Berlin, Ger¬ 
many, did participate in the making of a recording of a 
radio program, known as the “Station Debunk Broadcast” 
or the “F. A. Sendung,” by speaking into a microphoni in 
a recording studio of the German Radio Broadcasting Cor¬ 
poration, which recorded program was made for subse¬ 
quent broadcast by said corporation. 

That said defendant, HERBERT JOHN BURGMAN, 
committed each and every one of the overt acts herein de¬ 
scribed with treasonable intent and for the purpose of, 
and with the intent to adhere to and give aid and comfort 
to the Government of the German Reich, and to the Ger- 
man Radio Broadcasting Company and officials and Em¬ 
ployees thereof, enemies of the United States, and said 
defendant, HERBERT JOHN BURGMAN, committed 
each and every one of said overt acts contrary to his duty 
of allegiance to the United States and to the form of llhe 
statute and Constitution in such case made and provided 
and against the peace and dignity of the United States 
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That the District of Columbia was the Federal Judicial 
District into which the defendant was first brought after 
the commission of the aforesaid offense. 


A TRUE BILL 


Wallace Murray, . 
Foreman. 


Alexander M. Campbell, 

Assistant Attorney General 

George Morris Fay, 

United States Attorney 

Victor C. Woerheide, 

Special Assistant to the Attorney General 

Dorothy L. Ftllius, 

Special Attorney. 


(Stamp) Filed Apr. 1, 1949, Harry M. Hull, Clerk 


2007 UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


Criminal No. 442-49 
Charge: Treason 


United States, 


vs. 

Herbert John Burgman, alias Joe Scanlon, Defendant. 


Plea of Defendant. 

On this 1st day of April, 1949, the defendant, Herbert 
John Burgman, alias Joe Scanlon, appearing in proper per¬ 
son and by his attorney James J. Laughlin, being arraigned 



21 


in open Conrt npon the indictment, the same being read 
to him, pleads Not Guilty thereto. 

By direction of 
Richmond B. Keech, 
Presiding Judge. 

Harry M. Hull, Clerk. 
By Paul A. Rosen, 
Deputy. 

Present: 

By Victor C. Woerheide, 

Special Assistant to the Atty. Gen’l. 

L. H. Po'well, 

Official Reporter. 

. 

2008 IN the district court op the united states 

FOR THE DISTRICT OP COLUMBIA 

Criminal No. 442-49 

United States 
vs. 

Herbert Burgman 

I 

■ 

Affidavit in Support of Application for Leave to Proceed 
Without Prepayment of Costs. 

I, Herbert John Burgman, being first duly sworn ac¬ 
cording to law, depose and say that I am the defendant ip 
the above-entitled cause, and, in support of my application 
for leave to proceed in said cause without being required 
to prepay fees or costs, state as follows: 

1. That I am a citizen of the United States. 

2. That because of my poverty I am unable to pay the 
costs of said suit or action. 
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3. That I am unable to give security for the same. 

4. That I believe I am entitled to the redress I seek in 
said suit or action. 

5. That the nature of my cause of action is briefly stated 
as follows: 

Herbert John* Burgman. 

Subscribed and sworn to before me this 19th day of April 
1949. 

Harry M. Hull, 

Cleric, United States 
District Court for the 
District of Columbia 

By Charles J. Ramsey, 
Deputy Cleric . 

Let the defendant proceed without prepayment of costs. 

Henry A. Schweinhaut, 

Presiding Judge. 


(Stamp) Filed Apr. 26, 1949, Harry M. Hull, Clerk 


2009 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

Criminal No. 442-49 


United States of America, Plaintiff, 

vs. 

Herbert John Burgman, also known as Job Scanlon, 

Defendant. 

Motion for Defense Witnesses at the Expense of the United 

States. 

Now comes the defendant and moves the Court for an 
order requiring the production of witnesses from points in 
Germany at the expense of the United States. The fol¬ 
lowing are the reasons: 
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The defendant cannot safely go to trial and defend hitn- 
self without these witnesses from Germany inasmuch as 
the offenses are alleged to have been committed in Ger¬ 
many. He has certain witnesses who have knowledge jof 
his broadcasts and also witnesses who can contradict cer¬ 
tain prosecution witnesses. This motion will be elaborated 
upon at the time of oral argument. 

James J. Laughlin 
National Press Building 
Counsel for Defendant 

I certify that I have this day mailed copy of this motion 
to Victor Woerheide, Esq., Department of Justice, Wash¬ 
ington, D. C. 

James J. Laughlin 
This the — day of April, 1949. 


(Stamp) Filed Apr. 26, 1949, Harry M. Hull, Clerk j 

2010 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

Criminal No. 442-49 

United States of America, Plaintiff , 

vs. 

Herbert John Burgman, also known as Joe 

Defendant. 

Motion to Suppress Recordings. 

Now comes the defendant and moves the Court for ah 
order suppressing recordings in this case inasmuch as said 
records constitute a violation of the Fourth Amendment to 
the Constitution. 

James J. Laughlin 
National Press Building 
Counsel for Defendant 


I 
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I certify that I have this day mailed copy of this motion 
to Victor Woerheide, Esq., Department of Justice, Wash¬ 
ington, D. C. 

James J. Laughlin 
This the 26th day of April, 1949. 


(Stamp) Filed Apr. 26, 1949, Harry M. Hull, Clerk 

2011 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


Criminal No. 442-49 


United States of America, Plaintiff, 

vs. 

Herbert John Bubgman, also known as Joe Scanlon, 

Defendant. 


Motion for Exclusion of Government Employees From the 

Jury Panel. 

Now comes the defendant and moves the Court for an 
order excluding from the jury panel all persons employed 
by the United States Government inasmuch as the offense 
herein is treason—an offense striking at the very existence 
of the Government—and since the mere making of the 
charge of treason is calculated to excite prejudice against 
an accused it is believed that employees of the Government 
could not deal fairly and impartially with the defendant 
and that they would be fearful if they returned a verdict of 
acquittal that their Government job would be in peril. 

James J. Laughlin 
National Press Building 
Counsel for Defendant 


I certify that I have this day mailed copy of this mo¬ 
tion to Victor Woerheide, Esq., Department of Justice, 
Washington, D. C. [ 

James J. Laughlin 
This the 26th day of April, 1949. 


(Stamp) Filed Apr. 26, 1949, Harry M. Hull, Clerk 

2012 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


Criminal No. 442-49 


Lnited States of America, Plaintiff , 

vs. 

Herbert John Burgman, also known as Joe Scanlon, 

Defendant. 


Motion to Dismiss. 

Now comes the defendant and moves the Court for an 
order dismissing the indictment for the following reasons: 

1. The indictment does not comply with the Buies of 
Criminal Procedure, inasmuch as it has embodied in it 
matter of such a comprehensive nature as to make it vir¬ 
tually impossible to defend. The rules of Criminal Proce¬ 
dure require a clear and succinct statement of the offence 
and the purpose of the rule is to simplify procedure in the 
Federal courts. Said rule has been well thought out and 
should not be departed from. 

2. The allegations contained in the indictment do ndt 
constitute treason within the meaning of Cramer v. United 
States , 325 U. S. 1, 65 S. Ct. 918. 

3. The grand jury returning said indictment was com¬ 
posed of many employees of the Government and many- 
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members of said panel were Jews. This denied to the de¬ 
fendant a fair and impartial consideration to which he was 
entitled. This point will be elaborated upon in the oral 
argument. 

2013 4. The grand jury was illegally constituted inas¬ 

much as it did not constitute a fair and proper cross 
section of the community. 

James J. Laughlin 
National Press Building 
Counsel for Defendant 

I certify that I have this day mailed copy of this motion 
to Victor Woerheide, Esq., Department of Justice, Wash¬ 
ington, D. C. 

James J. Laughlin 
This the 26th day of April, 1949. 


(Stamp) Filed Apr. 29, 1949, Harry M. Hull, Clerk 

2014 UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


Criminal No. 442-49 
Charge: Treason 


United States 


vs. 

Herbert John Burgman, Defendant. 


On this 29th day of April, A. D., 1949, comes the de¬ 
fendant, Herbert John Burgman, appearing in proper per¬ 
son, and by his attorney, James J. Laughlin, Esq., and 
thereupon, upon consideration of the Motion of the said ' 
defendant to have defense witnesses at the expense of the 



Government, it is ORDERED that the said Motion be land 
the same is hereby denied. 

By direction of 

Henry A. Schweinhaut, 
Presiding Judge 

Harry M. Hull, Clerk 


Present: 


By C. H. Milstead, 
Deputy Clerk . 


United States Attorney 

By Victor C. Woerheede 

Spec. Asst, to the Atty. Gen’l. 

Ralph Minier, 

Official Reporter 


(Stamp) Filed Apr. 29, 1949, Harry M. Hull, Clerk 

2015 UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


Criminal No. 442-49 
Charge: Treason 


United States 


vs. 

Herbert John Burgman, Defendant. 


On this 29th day of April, A. D., 1949, comes the defend¬ 
ant Herbert John Burgman, appearing in proper person, 
and by his attorney, James J. Laughlin, Esq., and there¬ 
upon, upon consideration of the Motion of the said defend¬ 
ant to suppress recordings, it is ORDERED that the said 
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Motion be and the same is hereby denied without prejudice 
as premature. 

By direction of 

Henry A. Schweinhaut, 
Presiding Judge 

Harry M. Hull, Clerk 

By C. H. Milstead, 

Deputy Clerk. 

Present: 

United States Attorney 

By Victor C. Woerheide 

Spec. Asst, to the Atty. Gen’l. 

Ralph Minier, 

Official Reporter 


(Stamp) Filed Apr. 29, 1949, Harry M. Hull, Clerk 

2016 UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


Criminal No. 442-49 
Charge: Treason 


United States 


YS. 

Herbert John Burgman, Defendant. 


On this 29th day of April, A. D., 1949, comes the defend¬ 
ant, Herbert John Burgman, appearing in proper person, 
and by his attorney, James J. Laughlin, Esq., and there¬ 
upon, upon consideration of the Motion of the said de¬ 
fendant for exclusion of Government employees from the 
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jury panel, it is ORDERED, that the said Motion he and 
the same is hereby denied without prejudice as premature. 

By direction of 

Henry A. Schweinhaut, 
Presiding Judge 

Harry M. Hull, Clerk 

By C. H. Milstead, 

Deputy Clerk . 

Present: 

United States Attorney 

By Victor C. Woerheide 

Spec. Asst, to the Atty. Gen’l. 

Ralph Minier, 

Official Reporter 

(Stamp) Filed Apr. 29, 1949, Harry M. Hull, Clerk 

2017 UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

— 

Criminal No. 442-49 
Charge: Treason 

— 

| 

United States 
vs. 

Herbert John Burgman, Defendant. 

- 

On this 29th day of April, A. D., 1949, comes the defend¬ 
ant, Herbert John Burgman, appearing in proper person 
and by his attorney, James J. Laughlin, Esq., and there¬ 
upon, upon consideration of the Motion of the said defend¬ 
ant to Dismiss as to Items Nos. 1, 2, 3, it is ORDERED 
that the said Motion be and the same is hereby denied. 
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Item No. 4 of the said Motion is withdra'wn by attorney for 
the defendant. 

By direction of 

Henry A. Schweinhaut, 
Presiding Judge 

Harry M. Hull, Clerk 


Present: 


By C. H. Milstead, 
Deputy Cleric. 


United States Attorney 

By Victor C. Woerheide 

Special Assistant to the Atty. Gen. 

Ralph Mistier, 

Official Reporter 


(Stamp) Filed May 9, 1949, Harry M. Hull, Clerk 

2018 IN THE UNITED STATES DISTRICT COURT 

FOfc THE DISTRICT OF COLUMBIA 


Criminal No. 442-49 


United States of America 


v. 

Herbert John Burg man 


Order. 

A motion having been made by the Government request¬ 
ing that a determination as to defendant’s mental condition 
be made by this court prior to the trial on the merits, and 
it appearing that the defendant has a history of medical 
treatment for a nervous condition or disorder prior to the 


.4. 
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now 


commission of the acts alleged in the indictment 
pending against him; and 

After due consideration of the matters presented, it 
ORDERED that the Commission on Mental Health 
amine the defendant and conduct an investigation to 
termine his mental condition, submitting a report to 
court. 

H. A. SCHWEINHAUT, 

United States District Judge. 

May 9th, 1949 


is 

ex- 

de- 

this 


(Stamp) Filed June 17, 1949, Harry M. Hull, Clerl|c 

2019 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


Criminal No. 442-49 


United States of America, Plaintiff, 

vs. 

Herbert John Burgman, Defendant. 


Motion for Production of Defense Witnesses or in the Al¬ 
ternative, Order for Authorisation to Take Deposition?. 

Now comes the defendant through his counsel and moves 
the Court for an order requiring the production of defense 
witnesses from Germany at the expense of the United 
States, or in the alternative, for an order under Rule 15C, 
Rules of Criminal Procedure, authorizing the taking of 
depositions at the expense of the United States. At |;he 
present time, defendant desires to take the deposition j of 
the following persons: 

R. J. Boehringer, 16 Klueterstrasse, (21a) Detmold, Ger¬ 
many 

Franz Schafer, Runstedt via Helmstedt (20b), British 
Zone, Germany 
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Erwin Christiani, Lobach/Holzminden (20b) Germany 
Emil W. K. Beckman, Schlewecke (Motte), Kreis Gan- 
dersheim, Germany (British Zone) 

Rudolf Kranz, Frauleins Pahl, Skarstupeit, and Swenne- 
sen, all of the Berlin Broadcasting Company, Berlin, Ger¬ 
many 

Mrs. Paula Sexauer, Ortrud Strasse 7, Berlin-Friedenan, 
Germany 

Dr. Grage, City Hospital, Chemnitz, Germany 
Thomas Burg-man, Liebfrauen Strasse 95, Darmstadt, 
U. S. Zone, Germany. 

2020 The witnesses Boehringer and Beckman have per¬ 
sonal knowledge of defendant’s broadcasting ac¬ 
tivities and can testify there was never any.intent to be¬ 
tray the United States, and that the broadcasting was done 
through duress and coercion and not through choice, and. 
that had the defendant refused to do the broadcasting his 
life would have been in danger and he would have been 
sent to a concentration camp and would have suffered 
death or serious bodily harm. These witnesses can also 
furnish information as to the activities of certain witnesses 
called to testify on behalf of the Government and can show 
that these witnesses are not voluntary witnesses, and are 
testifying as a result of promises made to the witnesses 
and members of their families. All of this will have a 
great bearing on the credibility of the witnesses testifying 
against the defendant. Defendant says further that cer¬ 
tain favors have been shown said witnesses by persons 
connected with this prosecution. 

The witnesses Schafer and Christiani can also contradict 
in material respects testimony of prosecution witnesses, 
particularly Houben, Inge, Doman, Schnell, Von Richter, 
Plack, and other persons who it is expected will be used as 
witnesses against the defendant. These witnesses can 
testify as to conditions existing in Germany during the war 
insofar as broadcasting was concerned, and can testify as 
to the conditions under which the broadcasting work was 
done and what would happen to the broadcaster if he at¬ 
tempted to cease broadcasting. 





The witnesses Kranz, Pahl, Skarstnpeit, Swennesen, 
Sexauer, Grage and Bnrgman can all testify to defendant’s 
mental condition during the period covered by the in¬ 
dictment and will show that he was not criminally 

2021 responsible for any of his actions because of mental 
incapability. 

The witness Thomas Bnrgman is the son of the defend¬ 
ant and lived with him continuously during the times men¬ 
tioned in the indictment. 

Defendant says unto the Court that there is already on 
file an affidavit of poverty showing that he is without ftjnds 
and is unable to pay for the cost of the production of fit¬ 
nesses from Germany or to pay the cost of t 
depositions. 

Defendant requests that this Court order the production 
of these witnesses from Germany at the expense of 
United States or authorize and direct the taking of their 
depositions in accordance with Rule 15C, Rules of Criminal 
Procedure, and all expenses incident thereto be paid 
by the United States Government. 

Defendant has already certified that the witnesses 
material and important and that he cannot safely go to 
trial without them. 

Defendant desires to point out that certain record^ in 
Germany will reveal that at one period of time between 
1940 and 1944 the defendant was incarcerated in a mental 
institution and he has been unable to obtain the records 
with respect to this up to this time. He asks that he be 
given permission to take whatever depositions are neces¬ 
sary in Germany that will throw light on his mental condi¬ 
tion. Defendant says unto the Court that he contends 
that he is now of sound mind and suffers from no meiital 
infirmity, but he further states that at the time of the broad¬ 
casting or rather at the time of the acts alleged to have 
been committed, as named in the indictment, he was 

2022 of unsound mind and therefore was not responsible 
for these acts. It follows, therefore, it would be im¬ 
portant, in the interest of justice, that all information pos- 


of 


for 


are 
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sible be obtained on this subject for the benefit of the Court 
and the jury. 

James J. Laughun 
National Press Building 
Counsel for Defendant 

I certify that I have this day mailed copy of this motion 
to Dorothy Fillius, Attorney, Criminal Division, Depart¬ 
ment of Justice, Washington, D. C. 

James J. Latjghun 
This the 16th day of June, 1949. 


(Stamp) Filed June 30, 1949, Harry M. Hull, Clerk 

2023 IN THE UNITED STATES DISTRICT COURT 

FOB THE DISTBICT OF COLUMBIA 


Criminal No. 442-49 


United States of America, Plaintiff, 

vs. 

Herbert John Burgman, Defendant. 


Amended Motion for Production of Defense Witnesses or 
in the Alternative, Order for Authorization to Take 
Depositions. 

Now comes the defendant through his counsel and moves 
the Court for an order requiring the production of defense 
witnesses from Germany at the expense of the United 
States, or in the alternative, for an order under Rule 15C, 
Rules of Criminal Procedure, authorizing the taking of 
depositions at the expense of the United States. At the 
present time the defendant desires the presence of the fol¬ 
lowing witnesses: 
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R. J. Boehringer, 16 Klueterstrasse, (21a) Detmold, Ger¬ 
many 

Franz Schafer, Runstedt via Helmstedt (20b), British 
Zone, Germany 

Erwin Christiani, Lobach/Holzminden (20b) Germany 

Emil W. K. Beckman, Schlewecke (Motte), Kreis Gan- 
dersheim, Germany (British Zone) 

Endolf Kranz, Franleins Pahl, Skarstupeit, and Swenne- 
sen, all of the Berlin Broadcasting Company, Berlin, (Ger¬ 
many 

Mrs. Panla Sexaner, Ortrud Strasse 7, Berlin-Friedenan, 
Germany 

Dr. Grage, City Hospital, Chemnitz, Germany 

Thomas Burgman, Liebfrauen Strasse 95, Darmstadt, 
U. S. Zone, Germany. 

2024 The witnesses Boehringer and Beckman have! ac¬ 
tual knowledge of defendant’s broadcasting activi¬ 
ties and can testify there never was any intent to betray 
the United States, and that the broadcasting was done 
through duress and coercion and not through choice, and 


that had the defendant refused to do the broadcasting 


his 


life would have been in danger and he would have been sent 
to a concentration camp and could have suffered death or 
serious bodily harm. These witnesses can testify that they 
had had conversations with the defendant Burgman and 
that he did not desire to do any broadcasting for the bene¬ 
fit of the German Government, but that he had been denied 
the protection of the Government of the United States and 
that he was required to sign papers which had the effect of 
expatriating him, and that he no longer owed allegiance to 
the Government of the United States. These witnesses 
can further testify that Burgman endeavored to leave 
Germany in the outbreak of hostilities, that is to sayj in 
December, 1941, hut was prevented from doing so due to 
the fact that he was called on the telephone by certain 
officers of the United States connected with the Embassy 
in Berlin, and was instructed to join them at a certain 
time. Only a few hours notice was given. Defendant 
wanted to leave but informed these officers that he was ill 


I 
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in bed and conld not depart at that time, and the officers left 
without Bnrgman. Bnrgman was therefore at the mercy 
of the German Government and was given a choice of 
broadcasting or forfeiting his life. 

These witnesses can also contradict the testimony of 
certain witnesses who will testify on behalf of the Govern¬ 
ment against defendant and they can testify that the Gov¬ 
ernment witnesses are not voluntary witnesses but 
2025 are testifying as a result of promises made to wit¬ 
nesses by persons connected with our Government 
and promises made also to the families of said witnesses 
by persons connected with our Government. These wit¬ 
nesses can give further testimony contradicting the testi¬ 
mony of Government witnesses. 

These witnesses can further testify that they were per¬ 
sonally acquainted with the following witnesses, some, if 
not all, of whom will testify against the defendant: Ulrich 
Haupt, E. Adelbert Houben, Paul Noback, Werner Plack, 
Georg Heinrich Schnell, Hans von Richter, Inge Sylvia 
Doman, as well as other witnesses who will be called to 
testify against the defendant. 

The witnesses Schafer and Christiani can also contradict 
in material respects testimony of prosecution witnesses, 
particularly Haupt, Houben, Noback, Plack, Schnell, von 
Richter and Doman, and other persons who it is expected 
will be used as witnesses against defendant. 

The witnesses Schafer and Christiani can testify that 
they have personally conferred with a number of these 
Government witnesses who have stated to the said Schafer 
and Christiani that certain favors have been done for them 
to induce them to testify and that the said witnesses are 
not voluntary witnesses but are testifying as a result of 
promises made to them and under fear of reprisals, both 
to the witnesses themselves and to members of their fami¬ 
lies. The witnesses Schafer and Christiani can testify 
also as to conditions existing in Germany during the war 
insofar as broadcasting was concerned, and can testify as 
to the conditions under which the broadcasting work was 
done and what would happen to the broadcaster if he 




attempted to cease broadcasting. The witness 

2026 Schafer can testify that on many occasions he talkid 
to the defendant Burgman, who stated that he hid 

to continue his broadcasting and if he failed to do so his 
life would be in danger. Both the witness Schafer and 
Christiani can testify that they have talked with other 
people who had knowledge of the defendant Burgman fs 
broadcasting and that the defendant Burgman never in¬ 
tended to do anything detrimental to the United States 
Government. They can also testify that due to the action 
of our Government in causing a virtual expatriation of 
Burgman, he no longer owed allegiance to the Government 
of the United States and could not leave Germany at the 
time of the outbreak of hostilities due to the fact that the 
officials of our Embassy in Berlin refused to assist him iji 
leaving Germany. The witness Schafer can also testify, as 
can the witness Boehringer and Beckman, that the defend¬ 
ant Burgman’s mental condition was a topic of conversa¬ 
tion during the time of defendant’s broadcasts and it was 
the view of these witnesses that the defendant Burgmap 
was mentally unstable. Their testimony will point out cer¬ 
tain mannerisms, eccentricities and statements made by the 
defendant Burgman showing a lack of mental stability to 
a degree that would absolve him criminally. 

The witnesses Kranz, Pahl, Skarstupeit, Swennesen, 
Sexauer, and Grage can all testify to the mental condition 
of defendant during the period named in the indictment 
and will show he was not responsible for any of his action^ 
because of a lack of mental responsibility. They will par¬ 
ticularize incidents and activities at various times and 
places by the defendant Burgman showing a lack of mental 
responsibility. One or more of these witnesses will testify 
that the defendant Burgman, while broadcasting on one 
or more occasions, stood on his head. Another 

2027 witness will testify that on one occasion the defend¬ 
ant Burgman ate a picture of Hitler. These wit¬ 
nesses, as well as the witness Schafer and Beckman, can 
testify that on other occasions the defendant Burgman en-! 
dangered his life by making statements about and mimick- j 
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ing certain of the high Nazi officials, such as Hitler, Goer- 
ing, Goebhels, von Ribbentrop, in a manner that a sane 
person would not have done in Germany in the midst of 
total war. Certain of these witnesses can also testify that 
on an occasion at the conclusion of Burgman ’$ regular 
broadcast, he made a statement substantially as follows: 
“I now desire to call your attention to the main bout. In 
this corner, the American Beauty—Eleanor Roosevelt. In 
the other corner, that daring gladiator—Westbrook Pegler. 
Both contenders are undefeated. The referee will be Asa 
Lipshitz, alias Walter Winchell, the gregarious gendarme 
of the gents room. ,, 

The witness Thomas Burgman is the son of the defend¬ 
ant and lived with him continuously during the times men¬ 
tioned in the indictment and can testify to a multitude of 
other peculiar, eccentric and erratic acts on the part of 
the defendant, such acts not being the acts of a normal 
human being. 

Defendant desires to point out that certain records in 
Germany will reveal that at one period of time between 1940 
and 1944 the defendant was incarcerated in a mental hospi¬ 
tal, and defendant has been unable to obtain records with 
respect to this up to the present time. He asks that he 
be given permission to take whatever depositions are neces¬ 
sary in Germany that will throw light on his mental con¬ 
dition. Defendant says unto the Court that he is now of 
sound mind and suffers from no mental infirmity, 
2028 but says that at the time of his broadcasts or at the 
time of the acts alleged to have been committed, he 
was of unsound mind and therefore was not responsible for 
these acts. It follows therefore that it would be important 
in the interest of justice that all information possible be 
obtained on this subject for the benefit of the Court and 
the jury. 

Defendant says further that the witnesses are necessary 
and material and that he cannot safely go to trial without 
them, and he says further that he does not have sufficient 
means and is actually unable to pay the fees of such wit¬ 
nesses. 
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i 

Defendant asks therefore that the witnesses be brought 
to the United States for use at his trial and that they 
arrive in advance of the trial in order that his counsel may 
confer with them, and that they remain in the United States 
until after the trial is concluded, and that all expenses in 
connection with the production of these witnesses in the 
District of Columbia from their place of residence in Ger¬ 
many till their return to their place of residence be paid 
by the United States in the same manner that fees and 
expenses are paid witnesses brought here as Government 
witnesses. 

Defendant asks further that the witnesses referred to 
in this motion, as well as any other witnesses brought here 
at the request of the defendant, be protected while in Ger¬ 
many, during their journey to this country, during the time 
they are in this country, and during the time of their te- 
tum to Germany, and that they not be molested, intinjii- 
dated or harassed. 

Defendant says unto the Court that if, after considera¬ 
tion, it is not possible to bring these witnesses 
2029 to the District of Columbia, that this Court authorize 
and direct the taking of their depositions in accord¬ 
ance with Buie 15C, Rules of Criminal Procedure, and all 
expenses incident thereto, including all expenses incurred 
by his counsel, be paid for by the United States Gov¬ 
ernment. 

Herbert John Burgman I 

I 

By James J. Laughlin 
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Subscribed and -sworn to before me this 30th day of 
June, 1949. 

Habby M. Hull, 

Clerk 

United States District Court 
for the District of Columbia 

By Mabgabet L. Bowell 
Deputy Clerk 

James J. Laughlin, 

National Press Building 
Counsel for Defendant 

William E. Owen, 

National Press Building 
Counsel for Defendant 

I certify that I have this day delivered copy of this 
amended motion to A. B. Caldwell, Esq., Criminal Division, 
Department of Justice; and to Miss Dorothy Fillius, Crim¬ 
inal Division, Department of Justice. 

James J. Laughlin 

This the 30th day of June 1949. 

(Stamp) Filed June 30, 1949, Harry M. Hull, Clerk 

2030 UNITED STATES DISTBICT COUBT 

FOB THE DISTBICT OF COLUMBIA 

Criminal No. 442-49 

Charge: Vio. Sec. 1, Title 18; United States Code 

United States 
vs. 

Herbert J. Bubgman, Defendant. 


On this 30th day of June, 1949, came the attorney of the 
United States; the defendant in proper person and by his 
attorney, James J. Laughlin, Esquire; whereupon the de¬ 
fendant’s Motion for Production of Defense Witnesses, or 
in the alternative, for Authorization to Take a Deposition 
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coming on to be heard, after argument by counsel, the 
said motion is by the Court granted in part and denied in 
part. The defendant is remanded to the District jail. 

By direction of 
Alexander Holtzoff, 
Presiding Judge 
Criminal Court #6 

Harry M. Hull, Clerk 
By Irene B. Burroughs 
Deputy 

Present: 

United States Attorney 

By Arthur B. Caldwell 
Dorothy Fillius, 

Assistant United States Attorneys 

F. Attig 

Official Reporter 

— 

I 

(Stamp) Filed July 1, 1949, Harry M. Hull, Clerk j 

2031 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

_ I 

Criminal No. 442-49 
— 

United States of America, 
v. 

i 

Herbert John Burgman. 

I 

Report of the Mental Condition of Herbert John Burgman 
By the Commission on Mental Health. 

The Commission on Mental Health, having complied with 
the order of the Court, entered in the above-entitled cause, 
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May 9, 1949, requesting examination of the mental condi¬ 
tion of Herbert John Burgman, reports its findings to be, 
that: 

Herbert John Burgman is of sov/nd mind. 

The Commission on Mental Health made an examination 
of the mental condition of Herbert John Burgman on June 
2,1949, at or about the hour of noon, in the District Jail. 

The Physician-Members of the Commission on Mental 
Health examined the subject individually and separately on 
June 4th, June 6th, June 16th and June 18,1949. A neuro¬ 
logical examination was made on June 16,1949 and psycho¬ 
logical tests were made intermittently between these dates 
by the Clinical Psychologist of Gallinger Municipal Hos¬ 
pital. 

Herbert John Burgman was interrogated regarding his 
family history and background, and was apparently willing 
to be examined, and was pleasant and in normal contact 
with his environment. At the first examination with the 
entire Commission, he manifested some apprehension as 
to whether or not the Commission on Mental Health in¬ 
tended to elicit information to be turned over to the F.B.I., 
and when assured that such was not their intention, but 
wished merely to make a neurological and psychiatric ex¬ 
amination, he appeared relaxed, became pleasant and 
agreeable and talked freely for the remainder of the ex¬ 
aminations. 

2032 Herbert John Burgman relates the following facts 
which might appear to be pertinent in the under¬ 
standing of his behavior. 

He states: i 

(a) In 1932, while employed in the Embassy in Ber¬ 
lin, when suddenly informed of his mothers death, he 
became ill and suffered what he calls a nervous break¬ 
down, which lasted for several weeks. He states, “I 
cried and cried and could not get over it”—indeed, he 
cried bitterly during the examination and begged that 
the Commission talk of other matters for this sub¬ 
ject (his mother) was very painful to him even now. 

(b) He alleges that in 1935, he suffered another 
breakdown. In retrospect he blames this breakdown 
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on the confusion in Germany caused by the growth of 
“Hitlerism”. He states, “this made a tremendous 
impact on the people and on me.” 

(c) He alleges that in 1938 he suffered another 
breakdown, but is unable to give any -specific or perti¬ 
nent facts about this illness. 

(d) He states that he was constantly under medieval 
attention and given the liberal use of sedation to allay 
his nervous symptoms, during the war, altho, the symp¬ 
toms in nowise prevented him from broadcasting. 

(e) He relates the most important event in his psy¬ 
chiatric history to be his transfer from an Army prison 
to Army Station Hospital No. 317, in 1946. He states 
he was released from the hospital and began work for 
the Allied Military Government. Shortly thereafter, 
and early in the year 1947, his mental symptoms dis¬ 
appeared entirely, following a fall on the street, and 
states he “came to by myself and immediately began 
to feel better”. He states that by March 1947, he hid 
obtained a position with the Military Police as a guide 
and feels that the lack of responsibility was helpful 
to his continued progress to health. 

He makes the clear statement that he now feels entirety 
normal; that he understands entirely the nature of the 
charges against him; the reasons for the examination, and 
the intention of the Court to proceed against him. Far¬ 
ther, he states that, he feels competent to discuss his case 
with an attorney, stand trial and arrange for his own de¬ 
fense. 

The symptoms described above are typical of those found 

in an anxiety reaction and not of a psychosis. 

2033 Physical and Neurological Examinations 

The physical examination revealed a rather pale 
looking, but well developed, middle-aged man, 5 feet 9 
inches tall, weighing approximately 154 pounds, partly bald 
and dressed in prison garb. 

The neurological examination was negative. The onjy 
abnormal physical findings were several absent teeth; a 
symmetrically enlarged prostrate, and dermatomycosis 
(“athletes foot”) of both feet. There were two identify¬ 
ing scars on the abdomen; a well-healed scar in the lower 
left quadrant, measuring 6 to 7 centimeters in length with 
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depression in the npper aspect, from an old drainage 
wound; a 9 centimeter linear scar in the lower right quad- 
rant with indentations in the center at the cite of an old 
drainage wound. 

The patient had complained that he had previously had 
heart disease. Nevertheless, our examination revealed the 
heart was within normal size and configuration; the apical 
impulse was at the 5th interspace, inside the mid-cavicular 
line; pulse rate 72; sound of good quality; rhythm regular; 
no murmurs; blood pressure 150/88; no evidence of retinal 
sclerosis. 

Rorschach Diagnostic Study (Hartford Retreat Tests ): 

Revealed: That his personality was basically introvert¬ 
ed; that he was above the average in intelligence and in¬ 
clined to be speculative, and not too aware of the everyday 
problems of living. 

Commission on Mental Health: 

Marshall deG Ruffin, M. D. 

Anna Coyne Todd, M. D. 

Thomas Gillespie Walsh, 
Lawyer-Member and Chairman 


(Stamp) Filed July 20, 1949, Harry M. Hull, Clerk 

2034 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

Criminal No. 442-49 


United States of America, Plaintiff , 

vs. 

Herbert John Burgman, Defendant. 


Motion for Reconsideration. 

Now comes the defendant through his counsel and moves 
the Court for reconsideration of its ruling of June 30 with 
reference to order for authorization to take depositions. 


As a result of the court’s ruling, the Department of Jus¬ 
tice is arranging for the appearance of Thomas Burgman 
as a defense witness, and has also set the machinery in 
motion to take the depositions of the following: 

Emil W. K. Beckman, Schlewecke (Motte), Kreis Gan¬ 
der sheim, Germany (British Zone) 

R. J. Boehringer, 16 Klueterstrasse, (21a) Detm^ld, 
Germany 

Dr. Grage, City Hospital, Chemnitz, Germany. 

Defendant says unto the Court that inasmuch as the 
depositions of Boehringer, Beckman and Dr. Grage will be 
taken, it will be in the interest of justice to also take the 
depositions of Franz Schafer, Erwin Christiani, Rudplf 
Kranz, Mrs. Paula Sexauer. The motions on file in this 
court will, in the opinion of defendant, show the materiality 
of their testimony. The witnesses can also testify as to 
the circumstances under which defendant made his 
2035 broadcasts and that he was doing so as a result lof 
fear, threats and intimidation, and they can also 
testify that almost daily defendant was threatened with a 
concentration camp if he ceased broadcasting. Defendant 
desires to call the attention of this court to the press Re¬ 
ports relating to the trial now in progress in San Fran¬ 
cisco of Mrs. Iva Toguri d’Aquino, better known as 
Rose”. If the press reports are true, the trial 
permitting liberal latitude on cross-examination as to 
threats, coercion and intimidation. Defendant also says 
unto the court that the witnesses in this case can testify 
that defendant was mentally incapable during the time he 
was broadcasting in Germany. 

It is believed that if the motion for reconsideration is 
granted to allow the taking of the depositions of the oth^r 
persons named it will make for speed in the conduct of 
the trial. 

James J. Laughun 
National Press Building 
Counsel for Defendant 


“Tokyo 
judge ]is 


I certify that I have this day mailed copy of this motion 
to Miss Dorothy Fillius, Criminal Division, Department of 
Justice, Washington, D. C. 

James J. Laughlin 
This the 20th day of July, 1949. 

(Stamp) Filed July 22, 1949, Harry M. Hull, Clerk 

2036 UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

Criminal No. 442-49 
Charge: Treason 


United States 
vs. 

Herbert J. Burgman, Defendant. 


On this 22nd day of July, 1949, came the attorney of the 
United States; the defendant in proper person and by his 
attorney, James J. Laughlin, Esquire; whereupon the de¬ 
fendants Motion for production of defense witnesses or 
in the alternative order for authorization to take deposi¬ 
tions, coming on to be heard, after argument by counsel, 
is by the Court granted. 

By direction of 
Alexander Holtzoff 
Presiding Judge 
Criminal Court #1 

Harry M. Hull, Cleric 

By Edward J. Skazynsni 
Deputy Clerk 

Present: 

United States Attorney 

By Dorothy Fillius 

Assistant United States Attorney 

Ralph Minier 
Official Reporter 
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2037 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 442-49 

United States of America, Plaintiff, 

v. 

Herbert John Burgman, Defendant . 

Order Granting Motion for Authorization to Take 

Depositions. 

This cause having come on to be heard on the amended 
motion authorizing the taking of depositions, pursuant to 
Rule 15(c), Rules of Criminal Procedure, and same Was 
argued by counsel, and upon consideration thereof, it is by 
the Court this 26th day of July, 1949 
ORDERED that the motion be and the same is hereby 
granted, and it is 

ORDERED that James J. Laughlin, counsel for defend¬ 
ant be and he is hereby authorized and directed to proceed 
to Germany for the taking of depositions of the following: 
R. J. Boehringer, Emil W. K. Beckman, Dr. Grage, Franz 
Schafer, Erwin Christiani, Rudolf Kranz and Mrs. Paella 
Sexauer, and it is further 

ORDERED that all expenses in connection with same 
are to be paid by the United States pursuant to Rule 15(c), 
Rules of Criminal Procedure, in the same manner that 
fees and expenses are paid to Government counsel in "he 
prosecution of said case. 

BY THE COURT: 

Alexander Holtzoff, 

United States District Judge, 

Consented to: 

Fred E. Strine, 

Dorothy L. Ftllius, 

Counsel for the Government. 
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(Stamp) Filed Aug. 1, 1949, Harry M. Hull, Clerk 

2038 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT O'F COLUMBIA 


Criminal No. 442-49 


United States of America 


v. 

Herbert John Burgman. 


Designation of Overt Acts. 

Pursuant to the direction of this Court on July 22, 1949, 
the Government designates the following overt acts as the 
ones upon which it will rely at the trial of this case: 

Overt Acts 


10 

19 

32 

47 

11 

20 

35 

54 

12 

27 

36 

55 

14 

28 

43 

56 

16 

29 

46 

60 


Fred E. Strine, 

Special Assistant to the Attorney 
General, 

Dorothy L. Fillius, 

Attorney, 

Counsel for the Government. 
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(Stamp) Filed Oct. 11, 1949, Harry M. Hull, Clerk 

2039 UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 

Criminal No. 442-49 
Charge—Treason 

United States 
v. 

Herbert J. Burgman, Defendant. 

On this 11th day of October, 1949, came the attorney 
of the United States; the defendant in proper person and 
by his atomeys, James J. Laughlin, Esquire and William 
E. Owen, Esquire; whereupon jurors from Criminal Di¬ 
visions Nos. One, Two and Three and Civil Division ,being 
called, are sworn upon their voir dire; and thereupon comes 
a jury of good and lawful persons of the District of Colom¬ 
bia, to-wit: 

Julia A. Ribnitzki George E. Sedgwick 

Homer R. Baker Thomas E. Mutchler, Sr. 

* 7 

Catherine L. Owen Virginia B. Daly 

William K. Younes Robert W. Draper 

Helen C. Canty Anna E. Gaum 

Joseph Scheiner Richard T. Layton 

who are sworn to well and truly try the issue joined 
herein. 

It appearing to the Court that the trial is likely to be a 
protracted one, the Court directs the calling of Three Ad¬ 
ditional persons to serve as alternate jurors and Sue Elena 
Schroth, Anne M. Wilkinson and Lucille B. Roe being 
called, are sworn to well and truly try the issue joined 
herein. 
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The case is respited until the meeting of the Court to¬ 
morrow morning. 

By direction of 
Alexander Holtzoff, 

Presiding Judge 
Criminal Court #1. 

Harry M. Hull, Cleric. 

By J. Rumsey, Deputy Cleric. 

Present: 

United States Attorney 

By William A. Paisley, Victor C. Woerheide, 
Dorothy Filluis, Assistant United States Attorneys. 

Luceda H. Powell, Official Reporter. 


2053 in the united states district court 

FOR THE DISTRICT OF COLUMBIA 


Criminal No. 442-49 


United States of America, Plaintiff, 


v. 

Herbert John Burgman, Defendant. 


Defendant's Prayer No. Twelve. 

The jury are instructed that an alien domiciled in a for¬ 
eign country was bound to obey all the laws of that foreign 
country so long as he remained in it. All strangers are 
under the protection of a sovereign state while they are 
within its territory and they owe a local, temporary al¬ 
legiance in return for the protection. The defendant, while 
domiciled in the German Reich owed a qualified allegiance 
to it. He was obligated to obey its laws and was equally 
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amenable to punishment with citizens of that country if 
he did not do so. 

Denied, as irrelevant. 

— 

2060 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

■ ■ — 

Criminal No. 442-49 

United States of America, Plaintiff, 

v - 

Herbert John Burgman, Defendant. 

Defendant’s Prayer No. Sixteen. 

You have already been instructed that before the de¬ 
fendant can be convicted of the acts set forth in the in¬ 
dictment that it must be shown from the evidence that the 
defendant owed allegiance to the United States, and wlhile 
you are instructed that a citizen of the United States can 
be expatriated only in accordance with the manner pre¬ 
scribed by the Congress, yet you are further instructed 
that if the defendant believed that through the action of 
our Government he had been expatriated, this would qave 
a bearing on his intent to betray, and if you are satisfied 
from all the evidence in the case that the defendant was 
under the honest belief that he no longer owed allegiance 
to the United States then he could not be guilty of the acts 
of treason and you must acquit him. 


Denied. 



52 

(Stamp) Filed Nov. 15, 1949, Harry M. Hull, Clerk 

2062 UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


Criminal No. 442-49 


United States of America, Plaintiff, 

v. 

Herbert John Burgman, Defendant. 


Special Findings by the Jury. 


(Answer each question in writing, “Yes” or “No”) 

1. Has it been established by the direct testimony of at 
least two witnesses that the defendant committed overt 
act No. 19, as a treasonable act with intent to betray the 
United States? A. Yes. 

2. Has it been established by the direct testimony of 
at least two witnesses that the defendant committed overt 
act No. 20, as a treasonable act with intent to betray the 
United States? A. Yes. 

3. Has it been established by the direct testimony of at 
least two winesses that the defendant committed overt act 
No. 27, as a treasonable act with intent to betray the United 

States ? A. Yes. 

2063 4. Has it been established by the direct testimony of 

at least two witnesses that the defendant committed 
overt act No. 29, as a treasonable act with intent to betray 
the United States? A. Yes. 

5. Has it been established by the direct testimony of at 
least two witnesses that the defendant committed overt 
act No. 32, as a treasonable act with intent to betray the 
United States? A. Yes. 

6. Has it been established by the direct testimony of at 
least two witnesses that the defendant committed overt 
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act No. 35, as a treasonable act with intent to betray the 
United States? A. Yes. 

7. Has it been established by the direct testimony of at 
least two witnesses that the defendant committed overt 
act No. 36, as a treasonable act with intent to betray th^ 
United States? A. Yes. 

8. Has it been established by the direct testimony of ak 
least two witnesses that the defendant committed over ; 
act No. 46, as a treasonable act with intent to betray the 
United States? A. Yes. 

9. Has it been established by the direct testimony of at 
least two witnesses that the defendant committed overt 
act No. 47, as a treasonable act with intent to betray the 

United States? A. Yes. 

2064 10. Has it been established by the direct testimony 

of at least two witnesses that the defendant commitl 
ted overt act No. 54, as a treasonable act with intent tb 
betray the United States? A. Yes. 

11. Has it been established by the direct testimony of at 
least two witnesses that the defendant committed overi 
act No. 55, as a treasonable act with intent to betray the 
United States? A. Yes. 

12. Has it been established by the direct testimony of a ; 
least two witnesses that the defendant committed overt aci; 
No. 56, as a treasonable act with intent to betray the United 
States? A. Yes. 

13. Has it been established by the direct testimony of ai 
least two witnesses that the defendant committed overi 
act No. 60, as a treasonable act with intent to betray the 
United States? A. Yes. 

H. E. Baker, 

Foreman. 
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2065 UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


Criminal No. 442-49 
Charge—Treason 

a United States 
v. 

Herbert J. Burgman, Defendant. 

On this 15th day of November, 1949, came again the 
parties aforesaid, in manner as aforesaid, and the same jury 
as aforesaid in this cause, the hearing of which was respited 
yesterday; whereupon the said jury after hearing further 
of the evidence and instructions of the Court, alternate 
jurors Sue E. Schroth, Anne M. Wilkinson and Lucille B. 
Rae, are discharged from further consideration in this case. 
The jury retires to consider their verdict. The jury re¬ 
turns into Court and upon their oath say that the defend¬ 
ant is guilty as indicted; whereupon each and every mem¬ 
ber of the jury is asked if that is his or her verdict and 
each and every member hereof say that the defendant is 
guilty of Treason. 

The defendant is remanded to the District Jail. 

By direction of 

Alexander Holtzoff, 

Presiding Judge, 

Criminal Court #1 . 

Harry M. Hull, Clerk. 

By C. J. Rumsey, Deputy Clerk. 

Present: 

United States Attorney , 

By Victor C. Woerheide, Dorothy Filluis, 

Assistant United States Attorneys. 

Luceda H. Powell, Official Reporter. 



55 


(Stamp) Filed Nov. 18, 1949, Harry M. Hull, Clerk 

2066 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


Criminal No. 442-49 


United States of America, Plaintiff, 

v. 

Herbert John Burgman, Defendant . 


Motion for New Trial. 

Now comes the defendant, through his counsel, and mqves 
the Court for an order vacating and setting aside the Ver¬ 
dict of the jury and awarding a new trial. The following 
are the grounds: 

1. The verdict was contrary to the evidence. 

2. The verdict was contrary to the weight of the evidence. 

3. The Court erred in admitting evidence offered by the 
prosecution. 

4. The Court erred in excluding evidence offered on [be¬ 
half of the defendant. 

5. The Court erred in denying prayers tendered by Jhe 
defendant. 

6. The Court erred in refusing to further clarify the 
state of the evidence in its charge to the jury when so Re¬ 
quested by the defense. 

7. The Court erred in refusing to grant the motion! to 
exclude Government employees from the jury panel. 

8. The Court erred in refusing to suppress the record¬ 
ings. 

9. The Court erred in receiving evidence of recordings 
or broadcasts alleged to have been made by the defend¬ 
ant. 

2067 10. The Court erred in admitting evidence 

cordings of broadcasts alleged to have been 
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by the defendant before sufficient basis was established for 
their admission. 

11. The Court erred in refusing to instruct the jury that 
if the defendant believed he had been actually expatriated 
that would go to the intent necessary in an offense of 
treason. 

James J. Laughlin, 

National Press Building, 

' Counsel for Defendant. 

I certify that I have this day mailed copy of this motion 
to Victor C. Woehreide, Esq., Department of Justice, Wash¬ 
ington, D. C. 

James J. Laughlin, 

This the 17th day of November, 1949. 


(Stamp) Filed Dec. 15, 1949, Harry M. Hull, Clerk 

2068 UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


Criminal No. 442-49 


United States of America, Plaintiff , 


v. 

Herbert John Burgman, alias Joe Scanlon, Defendant. 


Opinion. 


William A. Paisley, Esq., and Victor C. Woerheide, Esq., 
both of Washington, D. C., for the United States. 

James J. Laughlin, Esq., and William W. Owen, Esq., 
both of Washington, D. C. for the defendant. 

The defendant has been convicted of treason and moves 
for a new trial. 
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On December 11, 1941, when war was declared between 
the United States and Germany, the defendant was a mem¬ 
ber of the staff of the American Embassy in Berlin. The 
entire personnel, with the exception of the defendant, im¬ 
mediately left the German capital and was interned, The 
defendant voluntarily stayed behind. In February, 1942, 
he accepted employment from the German Broadcasting 
(Company, which was controlled by the German Govern¬ 
ment. A clandestine shortwave radio station was 

2069 established by the company in Berlin, for the pur¬ 
pose of broadcasting propaganda to the United 

States. The station was given the name “ Station Debunk, ’’ 
and purported to operate somewhere in the Middle West. 
The defendant was employed as commentator and speaker 
on these broadcasts. He prepared the manuscripts con¬ 
taining pro-German propaganda, and made recordings of 
this material, which was broadcast to the United States by 
means of short wave radio. The aim of the broadcasts was 
to sow discontent with the Government of the United States, 
to impair the morale of the armed forces, and to create 
dissension between the American people and the people of 
the allied countries. Many of the broadcasts were caught 
by a United States Government monitoring station main¬ 
tained at Silver Hill, Maryland. 

The jury found the defendant guilty and also answered 
affirmatively special interrogatories to the effect that the 
Government established thirteen overt acts of treason as 
having been committed by the defendant. Each overt act 
consisted of making a specific recording. 

There have been comparatively few trials for treason in 
the history of the United States. Not a single execution 
for treason has occurred in this country since the adoption 
of the Constitution. In England, for several centuries pre¬ 
ceding the Revolution of 1688, treason trials were common 
and frequently took place when one faction took the con¬ 
trol of the Government away from another. The defini¬ 
tion of treason was carried on an extreme. Howell's Statue 
Trials are replete with reports of these cases. (}n 

2070 the other hand, the annals of American jurisprud- 
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ence disclose a wholesome freedom from charges of 
treason based on considerations of politics or vindictive¬ 
ness. In part this salutary result is to be ascribed to the 
moderation and self-restraint of our people. In part it is 
to he attributed to the keen foresight and profound wisdom 
of the Founding Fathers. The Constitution of the United 
States explicitly defines the crime of treason. Nothing 
that fails to fit within the framework of this definition may 
he regarded as treason. Article III, Section 3, paragraph 
1, of the Constitution provides as follows: 

“ Treason against the United States, Shall consist 
only in levying War against them, or in adhering to 
their Enemies, giving them Aid and Comfort. No Per¬ 
son shall be convicted of Treason unless on the Testi¬ 
mony of two Witnesses to the same overt Act, or on 
Confession in open Court.’’ 

Congress has enacted the following statute defining 
treason (18 U. S. Code 2381): 

“Whoever, owing allegiance to the United States, 
levies war against them or adheres to their enemies, 
giving them aid and comfort within the United States 
or elsewhere, is guilty of treason and shall suffer death, 
or shall be imprisoned not less than five years and 
fined not less than $10,000; and shall he incapable of 
holding any office under the United States.” 

Thus, there are only two types of treason against the 
United States: first, levying war against the United States; 
and second, adhering to their enemies, giving them aid and 
comfort. 

As the reported treason cases are comparatively few, 
it may be useful to review them briefly in chronological 
order. 

2071 The first prosecutions of this type arose out of 
the Whiskey Rebellion. Some of the leading rebels 
were charged with levying war against the United States in 
connection with their attempts to resist the enforcement of 
the internal revenue laws. 1 A rather curious prosecution 

i United States v. Vigol (1795) 28 Fed. Cas. No. 16621; United States v. 
MitcheU (1795) 26 Fed. Gas. No. 15788. 
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for treason, which did not result in conviction, took place 
several years lated in connection with an insurrection in 
Pennsylvania against the enforcement of an Act of Con¬ 
gress providing for numbering and measuring windows as 
a basis for taxation. 2 

The most famous and spectacular treason case in the 
history of the United States, dealt with the Burr con¬ 
spiracy. It was tried before Chief Justice Marshall, sitting 
at circuit. Aaron Burr was charged with levying war 
against the United States, in that he conspired with others 
to detach from the United States a part of the territory 
bordering on the Mississippi River, and to establish jan 
independent dominion. The trial ended in a verdict of 
not guilty. 3 

Another prosecution for treason took place in 1808 in 
the District of Vermont. The defendant was accused of 
levying war against the United States in connection with 
some activities intended to oppose the enforcement of the 
Embargo Act. It was held that these actions did not con¬ 
stitute treason, as they were carried on for a private Ob¬ 
ject, rather than for the purpose of subverting the Gov¬ 
ernment. 4 

2072 Several prosecutions for treason were instituted 
during the war of 1812. In one case the defendant 
was indicted for adhering to the enemies of the Unitjed 
States by supplying them with food, showing them the 
channels of the Potomac River and informing them of the 
location of troops of the United States. 5 Another c£j,se 
involved the return of some British prisoners to the British 
commander. 6 In still another case the defendant was 
charged with adhering to the enemy in that he went ashore 
from a British ship on which he had been held as a prisoner. 
The accusation was that his purpose was to unite with the 
enemy in acts of hostility. 7 j 

2 United States v. Fries (1799) 9 Fed. Cas. No. 5126. 

3 United States v. Burr (1807) 25 Fed. Cas. No. 14693; see also Ex parte 
Bolivian and Ex parte Swartwout (1807) 4 Cranch 75, 126. 

* United States v. Hoxie (1808) 26 Fed. Cas. No. 15407. 

s United States v. Lee (1814) 26 Fed. Cas. No. 15584. 

« United States v. Bodges (1815) 26 Fed. Cas. No. 15374. 

7 United States v. Pryor (1814) 27 Fed. Cas. No. 16096. 
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An endeavor to prosecute as treason the participation in 
a riot to resist the enforcement of the Fugitive Slave law, 
met with failure. 8 

It is greatly to the credit of the American people that 
the Civil War did not give rise to numerous charges of 
treason. An attempt to prosecute Jefferson Davis ended 
after long delays with a dismissal of the indictment on a 
technicality. 0 One person was accused of treason in that 
he fitted out a schooner for privateering purposes. 10 There 
appear to be no reported cases of treason arising out of 
the Civil War. 

2073 World War I gave rise to only a couple of treason 
cases. They involved the harboring of hostile spies 
and conveying information to the enemy. 11 In the light of 
the far-reaching ramifications of World War II and the 
unprecedented magnitude of the armed forces of the var¬ 
ious belligerents, it is not surprising that a number of 
treason prosecutions were among the consequences of this 
stupendous global conflict. In one case the defendant was 
convicted of treason consisting of harboring and assisting 
an escaped German prisoner of war. 12 In two cases, the 
defendants were charged with aiding and sheltering Ger¬ 
man saboteurs, who were landed on American soil from 
German submarines. 13 Several cases, one of which has 
reached the appellate courts, involved persons who had 
acted as radio commentators in enemy countries in time 
of war and in that capacity prepared anti-American propa¬ 
ganda material for broadcasting by radio. 14 . A similar case 
arose in England. 15 The case at bar falls in this group. 

The principal point advanced by the defendant is that 
the preparation and making of speeches does not, 

United States v. Eanway (1851) 26 Fed. Cas. No. 15299. 

9 Case of Jefferson Davis, 7 Fed. Cas. No. 3621-A. 

10 United States v. Greathouse (1863) 26 Fed. Cas. 15254. 

11 United States v. FrieJce (1919) 259 Fed. 673; United States v. Robinson 
(1919) 259 Fed. 685. 

12 United States v. Stephan (C.C.A. 6th) 133 F. (2d) 87, cert. den. 318 
TJ. S. 781. 

is Cramer v. United States (1945) 325 U. S. 1; Haupt v. United States 
(1946 ) 330 U. S. 631. 

i* Chandler v. United States (1948) 171 F. (2d) 921. 

is Joyce v. Director of Public Prosecution (1946) Appeal Cases 347. 
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2074 in itself, constitute treason. It is presumably con¬ 
tended that the defendant was exercising his right 

of freedom of speech guaranteed by the First Amendment. 
This position is not tenable. The right of freedom of speech 
is not unqualified or absolute. 

Actions may assume the form of oral pronouncements. 
The utterance of words frequently constitute a crime. For 
example, to advocate the overthrow of the government lj>y 
force and violence, to urge some one to commit a crime, io 
disseminate obscence literature, to foment a riot, are 4 II 
criminal offenses, even if they are committed merely by 
verbal statements. Words uttered with intent to betray 
one’s country may well constitute treason. For instance, no 
deliver valuable secret information to the enemy by word 
of mouth is treason. It is a fallacy to contend that io 
constitute treason there must be some act other than the 
utterance of words. To traffic with the enemy and io 
accept employment from the enemy for the purpose of pre¬ 
paring speeches to be used in a program of psychological 
warfare designed by the enemy to weaken the power of the 
United States to wage war successfully, is treasonable con 
duct. It is not protected by the First Amendment. Aei 
as a radio commentator, as the defendant did in this cas 
for the purpose of spreading and disseminating pro-ene: 
propaganda, constitutes treason. 

The same point was raised in the First Circuit in Chand¬ 
ler v. United States , 171 F. (2d) 921, 938-940, and was 
overruled in an able and scholarly opinion written by Judge 
Magruder. 

It is further urged in behalf of the defendant that the 
admission in evidence of recordings made by him, and 

2075 playing them at the trial, was a violation of the right 
against self-incrimination under the Fifth Amenc}- 

ment. This contention seems to involve a misconception 
of the privilege. The Fifth Amendment safeguards the 
right of every defendant not to be required to testify 
against himself. This doctrine is basic and fundamental 
in Anglo-American jurisprudence. It does not, however, 
bar proof of words spoken by the defendant. It is on this 
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principle that statements and confessions made by defend¬ 
ants are admissible in evidence. If a stenographer recorded 
the defendant’s oral statements, the stenographer would 
be a competent witness to testify to their contents. Modem 
technical developments, however, have made it possible to 
record statements by mechanical and electrical devices 
and later to reproduce the speaker’s words in his own 
voice. Recordings of this type are equally admissible in 
evidence, and their introduction does not transcend the 
limitations of the Fifth Amendment. 

The defendant finally raises an objection as to venue. 
The pertinent statute provides that the trial of all offenses 
committed out of the jurisdiction of any particular State 
or district, shall be in the district where the offender is 
found or into which he is first brought (18 U. S. C. 3238). 
In this case the defendant was brought from Germany to 
the United States by airplane and landed first in the District 
of Columbia. Under these circumstances, the District of 
Columbia is the district into which the accused was first 
brought, Chandler v. United States, supra, p. 93. Conse¬ 
quently, this court has jurisdiction and venue is properly 
laid in this district. 

Motion for a new trial is denied. 

Alexander Holtzoff, 

United States District Judge. 

December 15, 1949. 



(Stamp) Filed Dec. 16, 1949, Harry M. Hull, Clerk. 

2076 UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


Criminal No. 442-49 
Charge: Treason 


United States 
vs. 

Herbert J. Burgman, Defendant . 


On this 15th day of December, 1949, the defendant’s mo¬ 
tion for a new trial, heretofore argued and submitted, is by 
the Court denied. 

By direction of 

Alexander Holtzoff, 

Presiding Judge 
Criminal Court # 1 

Harry M. Hull, Clerk 

By C. J. Rumsey, 

Deputy Clerk. 

Present: 

United States Attorney 
By None Present 
Assistant United States Attorney 

Luceda H. Powell, 

Official Reporter. 
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2077 Judgment and Commitment 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA DIVISION 


Criminal No. 442-49 


United States of America 


v. 

Herbert John Burgman, otherwise known as, Joe Scanlon. 


On this 20th day of December, 1949, came the attorney 
for the government and the defendant appeared in person 
and by counsel, James J. Laughlin, Esquire. 

It is Adjudged that the defendant has been convicted 
upon his plea of not guilty and a verdict of guilty of the 
offense of Treason as charged and the court having asked 
the defendant whether he has anything to say why judgment 
should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

It is Adjudged that the defendant is guilty as charged 
and convicted. 

It is Adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of Six (6) 
Years to Twenty (20) Years. 

It is Ordered that the Clerk deliver a certified copy of 
this judgment and commitment to the United States Marshal 
or other qualified officer and that the copy serve as the 
commitment of the defendant. 

Alexander Holtzoff, 
United States District Judge. 
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The Court recommends commitment to Lewisburg, 
Penna. 

Clerk. 

— 

i 

(Stamp) Filed Dec. 20, 1949, Harry M. Hull, Clerk. 

2078 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

Criminal No. 442-49 

United States of America, Plaintiff, 

vs. 

Herbert John Burgman, Defendant. 

Notice of Appeal 

Name and address of appellant : Herbert John 
Washington Asylum & Jail, 200 19th St., S. E. 

Name and address of appellant’s attorney. James J. 
Laughlin, National Press Building. 

Offense: Treason. 

Date of Judgment : December 20,1949. 

Brief description of judgment: 

Yppellant hereby appeals to the United States Colurt of 
Appeals for the District of Columbia. 

, _ James J. Laughlin, 

National Press Building, 
Counsel for Appellant. 

Let this appeal be filed without prepayment of coslj. 

* 

Alexander Holtzoff, 

United States District Judge. 
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I certify that I have this day mailed copy of this notice 
to Victor C. Woerheide, Esq., Department of Justice, Wash¬ 
ington, D. C. 

James J. Laughlin, 

This the 20 day of December, 1949. 


(Stamp) Filed Dec. 20, 1949, Harry M. Hull, Clerk. 

2079 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


Criminal No. 442-49. 


United States of America, Plaintiff, 


vs. 

Herbert John Burgman, Defendant. 


Order Designating Stenographic Transcript as Record on 

Appeal 

Upon application of the defendant, it is by the Court this 
20 day of December, 1949 

Ordered that the complete stenographic transcript in the 

above entitled cause, pages 1 to-, be designated as the 

record on appeal in the above entitled cause and the same 
transmitted to the United States Court of Appeals for the 
District of Columbia Circuit. 

By the Court: 

Alexander Holtzoff, 

United States District Judge. 

Agreed to on behalf of the Government. 

Victor C. Woerheide, 

Special Assistant to the Attorney General. 
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2080 IN THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


Criminal No. 442-49 


United States, Plaintiff, 
vs. 

Herbert John Burgman, Defendant. 


Designation of Record 

The Clerk will please prepare the record in the above 
entitled cause and include therein the following: 

1 . Indictment. 

2. Minute entry of plea. 

3. Motion to subpoena defense witnesses at the expanse 
of the United States. 

4. Motion to suppress records. 

5. Motion to exclude Government employees from jury 
duty. 

6 . Motion to dismiss. 

7. Affidavit in forma pauperis. 

8 . Minute entry of verdict. 

9. Minute entry of special findings of the jury. 

10. Motion for new trial. 

11. Memorandum opinion denying motion for new trial. 

12. Judgment. 

13. Notice of appeal. 

14. Order designating stenographic transcript as record 
on appeal 

2081 15. This designation of record. 

16. Clerk’s certificate. 

James J. Laughlin, 

National Press Building, 
Counsel for Defendant. 
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I certify that I have this day mailed copy of this designa¬ 
tion of record to Miss Dorothy Fillius, Criminal Division, 
Department of Justice, Washington, D. C. 

James J. Laughlin. 

This the 28th day of December, 1949. 


(Stamp) Filed Jan. 5, 1950, Harry M. Hull, Clerk. 

2082 IN THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


Criminal No. 442-49 


'United States of America, 


v. 

Herbert John Burgman. 


Stipulation Extending Time for Filing Counter-Designation 
of Contents of Record on Appeal 

It is hereby stipulated between the parties to the above- 
entitled action by and through their respective attorneys of 
record that the United States may have up to and including 
17 January 1950 in which to serve and file its counter- 
designation of contents of record on appeal herein. 

Dated at Washington, D. C., this 5th day of January, 1950. 

Victor C. Woerheide, 

Special Assistant to the 
Attorney General. 

Dorothy L. Fillius, 

Special Attorney 
Department of Justice. 

Attorneys for the United States. 

John J. Laughlin, 

Attorney for Defendant. 
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2083 IN THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


Criminal No. 442-49 
United States of America, 


Herbert John Burgman. 


Order Extending Time for Filing Counter-Designation of 
Contents of Record on Appeal 

Tins matter having come duly and regularly before the 
above-entitled court, and it appearing that both parlies 
hereto by and through their respective counsel of recbrd 
have stipulated that the United States, may have up to ^nd 
including January 17, 1950 in which to serve and file its 
counter-designation of contents of record on appeal herein, 
and the court being duly advised in the premises, 

Now, Therefore, It is Hereby Ordered and Adjudged 
that the United States may have up to and including! 17 
January 1950 within which to file its counter-designation of 
contents of record on appeal herein. 

Done in open court this 5 day of January 1950. 

Alexander Holtzoff, 

United States District Judge.\ 
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2084 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


Criminal No. 442-49 


United States of America 
v. 

Herbert John Burgman 


Counter-Designation of Contents of Record on Appeal. 

Comes now the United States of American herein and 
files this, its counter-designation of the following portions 
of the Record, proceedings, and evidence to be contained 
in the Record on Appeal, under the Federal Rules of Civil 
and Criminal Procedure: 

1. Order of Judge Schweinhaut, filed April 29, 1949, 
denying defendant’s motion for defense witnesses at the 
expense of the Government. 

2. Order of Judge Schweinhaut, filed April 29, 1949, 
denying defendant’s motion to suppress recordings. 

3. Order of Judge Schweinhaut, filed April 29, 1949, 
denying defendant’s motion for exclusion of Government 
employees from the jury list. 

4. Order of Judge Schweinhaut, filed April 29, 1949, 
denying defendant’s motion to dismiss. 

5. Order of Judge Schweinhaut, filed May 9, 1949, di¬ 
recting that the Commission on Mental Health for the Dis¬ 
trict of Columbia examine the defendant and conduct an 
investigation to determine his mental condition. 

6. Report by Commission on Mental Health for the Dis¬ 
trict of Columbia on the defendant’s mental condition, filed 
July 1, 1949. 

7. Defendant’s motion for the production of defense wit¬ 
nesses, or in the alternative, for authorization to take depo¬ 
sitions, filed June 17, 1949. 
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8. Defendant’s amended motion for the production of 
defense witnesses, or in the alternative, order for authori¬ 
zation to take depositions, filed June 30, 1949. 

2085 9. Order by Judge Holtzoff, filed June 30, 1949, 

granting in part and denying in part defendant’s 
motion for production of defense witnesses, or in the alier- 
native, for authorization to take depositions. 

10. Defendant’s motion for reconsideration, filed Jkily 
20, 1949. 

11. Order by Judge Holtzoff, filed July 22,1949, granting 
defendant’s motion for production of defense witnesses,| or 
in the alternative, order for authorization to take deposi¬ 
tions. 

12. Order by Judge Holtzoff, filed July 26, 1949, grant¬ 
ing motion for authorization to take depositions abroad). 

13. Designation of overt acts, filed August 1,1949. 

14. Stenographic transcript of the trial, pages 1 to 2046 
inclusive. 

15. Government Exhibits No. 6 to 6e inclusive, 7 to 7e 

inclusive, 8 to 8g inclusive, 10 to lOi inclusive, 11 to llh 
inclusive, 12 to 12g inclusive, 13 to 13g inclusive, 15 to 15i 
inclusive, 16a to 16d inclusive, 17 to 17g inclusive, 18 to l8f 
inclusive, 19 to 19f inclusive, 20 to 20h inclusive, 21, 22, 23, 
25, 26, 27, 29, 30, 31, 32, 33, 34, 35, 36, 36a, 37, 37a, 41, 42, 
43, 44, 45, 46, 57, 58, 59 and 60, and Defendant’s Exhibits 
Nos. 3, 6 and 7. | 

16. Defendant’s Prayers Nos. 1 to 17, inclusive. 

17. Stipulation extending time for filing counter-desig¬ 
nation of contents of Record on Appeal. 

18. Order extending time for filing counter-designation 
of Record on Appeal. 

19. This counter-designation of contents of Record on 
Appeal. 

Victor C. WoIerheide, 

Special Assistant to the 
Attorney General, 

Dorothy L. Fujjtjs, 

Special Attorney, 

Attorneys for the United States . 
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2086 I certify that I have this the 16th day of January, 
1950, mailed a copy of this counter-designation of 
record to James J. Laughlin, Esquire, Counsel for De¬ 
fendant, National Press Building, Washington, D. C. 

Victor C. WoErheide, 

Special Assistant to the 
Attorney General. 


(Stamp) Filed Jan. 17, 1950, Harry M. Hull, Clerk. 

2087 IN THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMRIA 


Criminal No. 442-49 


United States of America, 


v. 

Herbert John Burgman. 


Stipulation for Filing Exhibits as a Part of the Record and 
Their Transmission to the Court of Appeals as a Part 
of the Record on Appeal 

It is hereby stipulated between the parties to the above- 
entitled action by and through their respective attorneys of 
record that Government Exhibits Nos. 6 to 6e inclusive, 7 to 
7e inclusive, 8 to 8g inclusive, 10 to lOi inclusive, 11 to llh 
inclusive, 12 to 12g inclusive, 13 to 13g inclusive, 15 to 15i 
inclusive, 16a to 16d inclusive, 17 to 17g inclusive, 18 to 18f 
inclusive, 19 to 19f inclusive, 20 to 20h inclusive, 21, 22 23, 
25 26, 27, 29, 30,31, 32, 33,34, 35, 36, 36a, 37, 37a, 41,42, 43, 
44, 45, 46, 57, 58, 59, and 60, and Defendant’s Exhibits Nos. 
3, 6 and 7, be filed as a part of the record herein and that 
said exhibits be transmitted by the clerk to the Court of 
Appeals as part of the record on appeal 
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Dated at Washington, D. C., this 17th day of January, 
1950. 

Victor C. Woerheide, 

Special Assistant to the \ 
Attorney General. 

Dorothy L. Fillius, 

Special Attorney. 

Attorneys for the United States. 

James J. Laughlin, 

Attorney for Defendant^. 


(Stamp) Filed Jan. 17, 1950, Harry M. Hull, Clerk. 
2089 in the united states district court for the 

DISTRICT OF COLUMBIA 


Criminal No. 442-49 


United States of America, 
v. 

Herbert John Burgman. 


Order for Filing Exhibits as a Part of the Record and Their 
Transmission by the Clerk to the Court of Appeals as 
Part of the Record on Appeal. 


This matter having come duly and regularly before the 
Court, and it appearing that both parties hereto by and 
through their respective counsel of record, have stipulated 
that Government Exhibits Nos. 6 to 6e inclusive, 7 to 7e 
inclusive, 8 to 8g inclusive, 10 to 10ii inclusive, 11 to llh 
inclusive, 12 to 12g inclusive, 13 to 13g inclusive, 15 to 15i 
inclusive, 16a to 16d inclusive, 17 to 17g inclusive, 18 to 18f 
inclusive, 19 to 19f inclusive, 20 to 20h inclusive, 21, 22, 23, 
25, 26, 27, 29, 30, 31, 32, 33, 34, 35, 36, 36a, 37, 37a, 41, 
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42,43,44,45, 46,57,58,59 and 60, and Defendant’s Exhibits 
Nos. 3, 6 and 7, be filed as part of the record herein and 
that said exhibits be transmitted by the clerk to the Court 
of Appeals as part of the record on appeal, it is this 17th 
day of January 1950 

Ordered that said exhibits be filed by the clerk as part of 
the record in this proceeding and that the clerk transmit 
said exhibits to the United States Court of Appeals as 
part of the record on appeal. 

Alexander Holtzoff, 
United States District Judge. 


(Stamp) Filed Jan. 17, 1950, Harry M. Hull, Clerk 

2088 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


Criminal No. 442-49 


United States of America 


v. 

Herbert John Burgman 


Supplementary Counter-Designation of Contents of Record 

on Appeal 

Comes now the United States of America herein and 
files this, its supplementary counter-designation of the fol¬ 
lowing portions of the Record, proceedings, and evidence to 
be contained in the Record on Appeal, under the Federal 
Rules of Civil and Criminal Procedure: 

1. Order of Judge Holtzoff, filed January 17, 1950, for 
filing exhibits as part of the Record and their transmission 
by the clerk to the Court of Appeals as part of the Record 
on appeal. 
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2. This supplementary counter-designation of contents 
of Record on Appeal. 

Victor C. Woerheide, 

Special Assistant to the 
Attorney General. 

Dorothy L. Ftlltus, 

Special Attorney. 

Attorneys for the United States. 

I certify that I have this the 17th day of January, 1950, 
mailed a copy of this supplementary counter-designation! of 
record to James J. Laughlin, Esquire, Counsel for Defend¬ 
ant, National Press Building, Washington, D. C. 

Victor C. Woerheide, 

Special Assistant to the 
Attorney General. 


Gov’t Ext. No. 36a 

(Stamp) Filed Feb. 23, 1949, Harry M. Hull, Clerk 

CONTRACT 

Between the 

German Broadcasting Company, Masurenalle, Berlin- 
Charlottenburg 

and 


Mr. / Mrs. (stricken out) / Miss (stricken out) Dr. Herbert 
Burgman the following contract is concluded: 


Dr. Burgman shall be employed as Language editor/ 
TJ.S.A. News Room. As a result of the war, i.e., because of 
the draft into military service of permanent employes and/ 
or the additional operations of the broadcasting company 
during wartime, his employment shall be of a temporal 
nature. 



2 

Dr. Burgman shall receive for this work a gross salary of 
1,500—one thousand five hundred Reichsmark a months 

3 

Dr. Burgman shall receive children’s bonus (last two 
words stricken out), special bonus, and leave on the same 
basis as that applying to the permanent employes of the 
German Broadcasting Company. However, an employee 
who has completed less than four full months service with 
the German Broadcasting Company by December 31, 1942 
shall not receive any pro-rated special bonus. Dr. Burg¬ 
man shall have none of the additional rights of the perm¬ 
anent employes. Verbal agreements shall be void. 

4 

The contract shall become effective on May 1, 1942 and 
shall be for an indefinite period. It may be terminated by 
either party without stating reasons, subject to one month 
advance notice. The German Broadcasting Company shall 
have the right to terminate the contract for an important 
reason, if Dr. Burgman’s job is abolished (as, for in¬ 
stance, in case of a reduction or discontinuance of trans¬ 
missions). In this case one week advance notice shall be 
given. 

Berlin—Charlottenberg, June 19, 1942 
German Broadcasting Company 
By order: Wagner 
By order: Weber 

Herbert Burgman. 

(signature of employee) 
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